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BY OVERNIGHT MAIL 

Ellen Spitalnik 

U. S. Department of Justice 

~Vashimuon, DC 20530 

March 19, 1990 

Office of Enforcement and Compliance Monitoring 
United States Environmental Protection Agency 
401 M Street, S.W. 
Washington, D.c. 20460 

Mary Fulghum 
Assistant Regional Counsel 
United states Environmental Protection Agency 
Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 

Andrew B. Baker 
Assistant United States Attorney 
Northern District of Indiana 
507 State Street 
Hammond, Indiana 46320 

Re: United States v. Conservation Chemical 
Company of Illinois, et al., Case No. H 86-9 

Dear Ellen, Mary and Andy: 

Enclosed is a draft copy of the Consent Decree in the above 
captioned case. This draft reflects the various comments 
received from EPA Headquarters, EPA Region v, and Department of 
Justice. The resulting product is similar to but not identical 
to the last draft circulated. Therefore, I am recirculating this 
version and requesting that you review this draft and provide me 
with written comments no later than Friday, March 23, 1990. 

I will send the final Consent Decree to Lou Rundio for 
review and signature by his client. I am hoping to do this early 
next week. I recently spoke to Judge Moody's law clerk who is 
anxious to receive this decree. 

Sincerely, 

Jl ~cu&,J}/v )Lcct-1~1 
.. -

. l I Mlchae J. McNulty ' 
Environmental Enforc ment Section 
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IN THE UNITED STATES DISTRICT COURT~Ull.a~ 11:5' 
NORTHERN DISTRICT OF INDIANA LJr ~ 

HAMMOND DIVISION JAN 2 6 1991 

OF AMERICA 

Plaintiff, 

RICHARc"1~N"'s. CLERK 
U.S. DIITRIC't COURl 

NOftfti!ftll Oll'tftlct 01' INDIANA 

CIVIL No. H86-9 

CONSERVATION CHEMICAL COMPANY OF 
ILLINOIS and NORMAN HJERSTED, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) Defendants. ____________________________ ) 

CONSENT DECREE 

WHEREAS, Plaintiff, United States of America, on behalf of 

the United States Environmental Protection Agency ("U.S. EPA"), 

commenced this action against Defendants, Conservation Chemical 

Company of Illinois ("CCCI") and Norman Hjersted (collectively 

referred to as "Defendants"), pursuant to the Resource 

Conservation and Recovery Act ("RCRA"), 42 u.s.c. § 6901 et seq., 

for violations of RCRA and its implementing regulations at the 

CCCI facility in Gary, Indiana (the "CCCI facility"); 

WHEREAS, on November 6, 1989, this court granted the United 

states' Motion for Partial Summary Judgment in this cause, 

holding CCCI and Norman Hjersted liable for certain violations 

alleged in the complaint, including that CCCI and Norman Hjersted 

are liable for civil penalties and injunctive relief for 

violating the regulations governing closure plans and certain 

interim status requirements at the CCCI facility, pursuant to 

Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g); 
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WHEREAS, CCCI and Norman Hjersted have represented to the 

United States that they have ceased operations at the CCCI 

facility and have wound up the business of CCCI, that they derive 

no income from the operations of CCCI, and that they have 

insufficient funds to perform closure of the CCCI facility 

pursuant to the closure plan approved by the State of Indiana on 

August 13, 1987; 

WHEREAS, Plaintiff and Defendants, having resolved that the 

settlement of this matter is in the public interest, have agreed 

to the entry of this Consent Decree; 

It is hereby ORDERED, ADJUDGED, AND DECREED as follows: 

I. JURISDICTION AND VENUE 

This Court has jurisdiction over the parties and the 

subject matter of this action pursuant to Section 3008(a) of 

RCRA, 42 u.s.c. § 6928(a) and pursuant to 28 u.s.c. §§ 1331, 

1345, and 1355. Venue is proper pursuant to Section 3008(a) of 

RCRA, 42 u.s.c. § 6928(a), and 28 u.s.c. § 1391(b). 

II. APPLICABILITY 

A. This Consent Decree shall apply to and be binding upon 

the United States on behalf of U.S. EPA, and upon Defendants, 

their agents, officers, directors, successors (including any 

business operating at the location of the facility or elsewhere 

which is owned or controlled by Defendants, their officers, 
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directors or shareholders) and assigns. In the event that 

Defendants propose to sell or transfer any of the real property 

or operations subject to this Consent Decree, Defendants shall, 
' 

prior to such sale or transfer of ownership or operation, notify 

each prospective successor in interest of the existence and terms 

of this Decree by providing them with a copy, and shall notify 

U.S. EPA, the United States Attorney for the Northern District of 

Indiana, the U.S. Department of Justice, and the Indiana 

Department of Environmental Management ("IDEMw) in writing, of 

such proposed sale or transfer, at least four weeks in advance 

thereof, at the addresses set forth in Section VII of this 

Decree. 

B. This Section does not relieve Defendants of any. 

obligation to comply with the applicable notice requirements at 

40 C.F.R. § 270.72 or 329 I.A.C. § 3-38-3. 

III. DEFINITIONS 

A. Unless otherwise stated, all terms used in this Consent 

Decree shall have the same meaning as used in RCRA and in the 

regulations promulgated thereunder, at 40 C.F.R. Parts 260 

through 271, 329 IAC §§ 3-1-3 through 3-57-16. 

1. "Closure Plan* means the plan approved by the 

Indiana Department of Environmental Management on August 13, 

1987. 
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2. "The CCCI facility," and •facility" shall mean the 

facility, as defined at 40 c.F.R. § 260.10, 329 I.A.C. § 3-1-7, 

located at 6500 Industrial Highway, Gary, Indiana. 

3. "Financial statements" shall mean balance sheets, 

income statements, funds flow statements and state and federal 

tax returns. 

4. "Closure Trust Fund" shall mean that fund which is 

established pursuant to the Closure Plan and managed by the 

Trustee pursuant to the terms set forth in the Closure Plan and 

40 C.F.R. Part 264, Subpart H, § 264.143, and 329 IAC 3-22-4. 

IV. COMPLIANCE REQUIREMENTS 

A. Within 5 business days after entry of this Consent 

Decree, Defendants shall deposit into the Closure Trust Fund the 

sum of $40,000, payable by certified or cashier's check. The 

Defendants are jointly and severally liable for this payment. 

B. CCCI and Norman Hjersted shall be liable to perform 

closure activities to protect human health and the environment 

from the release of hazardous waste and hazardous waste 

constituents from the CCCI facility. Such closure activities 

will include activities required pursuant to the Closure Plan. 

Work performed pursuant to the Closure Plan shall be funded with 

the money held or deposited in the -Closure Trust Fund as provided 

in Section VII of this Decree. 
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V. COVENANT OF SETTLING DEFENDANTS 

The Defendants hereby covenant and warrant that they 

have fully and accurately disclosed to the United states the 

following: (1) the current annual income of Norman Hjersted, 

CCCI, Conservation Chemical Company and Midland Resources, Inc.; 

(2) the current location and amount of all monies owned by Norman 

Hjersted, CCCI Conservation Chemical Company and Midland 

Resources, Inc. including cash on hand, and monies in bank 

accounts; (3) the current location, type, and estimated market 

value of all assets of Norman Hjersted, CCCI, Conservation 
' 

Chemical Company and Midland Resources including but not limited 

to all real property and personal property which includes but is 

not limited to household furniture and goods, automobiles, and 

intangible property such as securities, accounts receivable and 

life insurance policies. The Defendants further covenant that 

they have not sold, conveyed, transferred, or otherwise disposed 

of any of their assets beyond the normal course of business or in 

payment of routine personal expenses within the last five years 

without full disclosure to the United States. 

VI. FINANCIAL DISCLOSURE REQUIREMENTS 

Defendants shall be required to report all income and 

assets, including any proceeds of insurance of Norman Hjersted, 

CCCI, Conservation Chemical Company and Midland Resources 

Company, Inc. or any of their successors, assigns or estates for 
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each year during the period this Consent Decree remains in 

effect. Defendants shall deliver to EPA Region V and the 

Department of Justice an affidavit of Norman Hjersted with 

accompanying financial statements and federal tax returns for 

Norman Hjersted and the Conservation Chemical Company of 

Illinois, Midland Resources, Inc. and Conservation Chemical 

Company. The affidavit and financial statement shall be 

delivered to EPA and Department of Justice no later than the 30th 

day of April following the year reported. The tax returns shall 

be delivered to EPA and Department of Justice no later than 30 

days after the date of filing of such returns. 

Unless otherwise ordered by a Court, all information and 

documents submitted pursuant to this provision shall be treated 

as confidential and shall be disclosed only to the court, u.s. 

Government employees or their agents or contractors who process 

or enforce this Consent Decree. 

VII. DISPOSITION OF ASSETS AND FORFEITURE 

A. The Closure Trust Fund which consists of funds provided 

from the following sources: 1) funds previously deposited in the 

Closure Trust Fund; 2) funds to be placed in the Closure Trust 

Fund from the settlement of this litigation, as described in 

Section IV of this Consent· Decree; and 3) funds, if any, to be 

furnished in the future, as described in this Section VII of this 

Consent Decree shall be used in accordance with the Closure Plan, 
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to the extent possible, to fund the implementation of closure 

activities. 

B. Any insurance proceeds received by Defendants resulting 

from claims made by Defendants or rights held in connection with 

insurance coverage for liabilities at the CCCI facility shall be 

deposited into the Closure Trust Fund. Provided, however, 

Defendants may avail themselves of any rights they may have under 

insurance policies to defend any claims against Defendants. 

c. If at some future time income, monies, andjor assets, 

other than income, monies, andjor assets already identified by 

the Defendants, are located and found by the United States to 

have existed at the time of execution of this Consent Decree, the 

Defendants will be deemed to have breached their covenant to the 

United States. The Defendants agree that in such event they will 

forfeit to the Trust Fund, one hundred (100) percent of all the 

undisclosed income, monies andjor assets at such time or, if such 

assets no longer exist at the time they are discovered by the 
' 

United States, then, the Defendants will remit to the Trust Fund 

one hundred (100) percent of the value of such income, monies or 

assets. 

D. If at some future time U.S. EPA determines that the 

Defendants fraudulently conveyed any of their assets within 5 

years prior to entering into this Consent Decree or that the 

Defendants conveyed, subsequent to entering into this Consent 

Decree, undisclosed assets existing at the time of this Consent 
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Decree, the Defendants will be deemed to have breached their 

covenant to the United States. The Defendants agree that in such 

event they will remit to the United States one hundred (100) 

percent Df the value of all such assets. 

E. Defendants shall have no rights, title or interest in 

the funds in the Closure Trust Fund. 

VIII. SUBMITTALS 

A. Any document, notice or other item required by this 

Consent Decree to be submitted to U.S. EPA, the United States 

Attorney for the Northern District of Indiana, the United States 

Department of Justice or IDEM shall be mailed or otherwise 

delivered to the following addresses set forth below: 

U.S. EPA, Region V 
RCRA Enforcement Branch, 5HR-12 
230 South Dearborn street 
Chicago, Illinois 60604 

United States Attorney 
for the Northern District of Indiana 

u.s. Courthouse 
4th Floor Federal Building 
507 State Street 
Hammond, Indiana 46320 

United States Department of Justice 
Environmental Enforcement Section 
P.O. Box 7611 
Ben Franklin station 
Washington, D.C. 20044 
Case Ref. No. 90-11-2-136 

Indiana Department of Environmental 
Management 

Office of Solid and Hazardous Waste, 
Hazardous Waste Management Branch 
105 South Meridian Street 
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P.O. Box 6015 
Indianapolis, Indiana 46206-6015 

B. Delivery shall be considered complete upon actual 

delivery or deposit of the document or other required item in the 

U.S. Mail, certified mail. 

IX. ACCESS TO THE FACILITY 

A. U.S. EPA and IDEM and their employees, contractors, 

agents, and authorized representatives, shall have access to the 

facility at all reasonable times for the purposes of inspecting, 

sampling, and evaluating compliance with the provisions of this 

Consent Decree, RCRA, and the Comprehensive Environmental 

Response, Compensation and Liability Act of 1980, 42 U.S.C. 

§ 9601 et seq., as amended by the Superfund Amendments and 

Reauthorization Act, Pub. L. 99-499 ("CERCLA"), including the 

right to photograph and review and copy sampling data and other 

records. 

B. This Section in no way limits any right of entry 

available to U.S. EPA pursuant to applicable Federal laws, 

regulations, or permits, including, but not limited to, Section 

3007 of RCRA, 42 U.S.C. § 6927. 

C. Notwithstanding any provision of this Consent Decree, 

the United states hereby retains all authority and reserves all 

rights to take any and all response actions authorized by law and 

' retains all of its access, information gathering, inspection and 
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enforcement authorities and rights under CERCLA, RCRA, and any 

other applicable statute or regulations. 

X. COVENANT NOT TO SUE 

A. In consideration of the payment which will be made by 

Defendants under the terms of this Consent Decree, in reliance on 

the covenants made by defendants herein, and except as otherwise 

specifically provided in this Consent Decree, the United States 

covenants not to sue Defendants CCCI and Norman Hjersted for any 

of the claims under RCRA which have been alleged in the Complaint 

in this action. 

B. The Covenant Not To Sue described in the preceding 

paragraph shall not become effective until Defendants have paid 

the $40,000 into the Closure Trust Fund as described in paragraph 

IV herein. 

C. The Covenant Not To Sue shall become void and of no 

effect in the event that Defendants breach any of the financial 

covenants contained in Sections v. and VI. of this consent 

Decree. 

XI. RESERVATION OF RIGHTS AND OBLIGATION 
TO COMPLY WITH ALL APPLICABLE LAWS 

A. Plaintiff does not waive any rights or remedies, and 

this Consent Decree is without prejudice to its rights and 

remedies, including, but not limited to: 1) the right to impose 

any permit requirements; 2) the right to take any enforcement 
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action pursuant to CERCLA, including seeking recovery of response 

costs; or 3) except as resolved herein, the right to take 

enforcement action under RCRA including, but not limited to 

corrective action pursuant to §3008(h); 4) the right to pursue 

remedies available to the United States for any violation by 

Defendants of this Consent Decree, or of any federal or state 

law, regulation, or permit condition not specifically alleged in 

the Complaint and resolved by this Consent Decree. 

B. This Consent•Decree in no way relieves Defendants of 

their responsibility to comply with all applicable federal, state 

and local laws, regulations, and permit conditions. This Consent 

Decree is neither a permit nor a modification to a permit. 

Compliance with this Consent Decree does not constitute 

satisfaction of RCRA permit requirements. 

C. Nothing in this Consent Decree shall constitute or be 

construed as a release or waiver of the United States' right to 

sue any person, firm, trust, joint venture, partnership, 

corporation or other entity, other than the Defendants, on any 

claim or cause of action for any liability it may have arising 

out of or relating to the CCCI facility. The United states 

expressly reserves the right to proceed with litigation or 

administrative action against any person other than the 

Defendants in connection with the CCCI facility. 
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XII. PRECLUSION OF CLAIMS AGAINST 
THE HAZARDOUS SUBSTANCE SUPERFUND 

Defendants agree not to make any claims pursuant to Sections 

106(b), 111, or 112 of CERCLA, 42 u.s.c. §§ 9606(b), 9611, or 

9612, or any other provision of law, directly or indirectly 

against the Hazardous Substance Superfund established by CERCLA 

for costs incurred in complying with this Consent Decree. 

Nothing in this Consent Decree shall be deemed to constitute 

preauthorization of a CERCLA claim within the meaning of 

40 C.F.R. § 300.25(d). 

XIII. COSTS 

Each party to this Consent Decree shall bear all of its own 

costs and attorney's fees incurred in connection with this 

matter, except that Defendants shall be liable for the 

reimbursement of any reasonable costs incurred by the United 

States in enforcing the terms and conditions of this Consent 

Decree in the event Defendants breach or fail to comply with the 

terms of this Consent Decree .. 

XIV. MODIFICATIONS 

No requirement or provision of this Consent Decree shall be 

modified or revised except upon written agreement of the parties 

and subsequent order of this court. 
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XV. FAILURE OF COMPLIANCE 

Plaintiff does not, by its consent to the entry of this 

consent Decree, warrant or aver in any manner that Defendant's 

complete compliance with the requirements of this Consent Decree 

will result in compliance with the provisions of the Resource 

Conservation and Recovery Act or any other federal, state, or 

local law or regulation. Notwithstanding the review or approval 

by u.s. EPA or IDEM of any plan or action pursuant to this 

Consent Decree, Defendant shall remain solely responsible for 

compliance with the terms of this Consent Decree and all other 

applicable laws and regulations. 

XVI. PUBLIC COMMENT 

The parties agree and acknowledge that final approval 

by the United states and entry of this Consent Decree is subject 

to the requirements of'28 C.F.R. § 50.7, which provides for the 

notice of the lodging of this Consent Decree in the Federal 

Register, an opportunity for public comment, and consideration of 

any comment. 

XVII. CONTINUING JURISDICTION OF THE COURT 

The Court shall retain jurisdiction to enforce the 

terms and conditions of this Consent Decree and to resolve 

disputes arising hereunder as may be necessary or appropriate for 

the interpretation and enforcement of this Consent Decree. 
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XVIII. EFFECTIVE AND TERMINATION DATES 

A. This Consent Decree shall be effective upon the 

date of· its entry by the Court. 

B. This consent Decree shall terminate 5 years after 

the Defendants have made all payments under Section IV; and when 

the Defendants have met all other requirements of this Consent 

Decree. Termination of this Consent Decree shall not affect the 

Covenant of Settling Defendants (Section V), or the Covenants not 

to sue (Section X), or the United State's Reservation of Rights 

(Section XI) including the provisions relating to the reopening 

of this matter, or the Disposition of Assets and Forfeiture 

(Section VII), and shall not affect any continuing obligation of 

the Defendan~s or any successor-in-interest to the CCCI facility. 

FOR PLAINTIFF THE UNITED STATES 

~~~ 
RICHARD B. STEWART 
Assistant Attorney General 

OF AMERICA: 

Date: 

Environment & Natural Resources Division 
United States Department of Justice 
Washington, D.C. 20530 

Date: 
MICHAEL J; McNULTY ( 
Environmental Enforceme' ·Section 
Environment & Natural Resources Division 
United States Department of Justice 
Washington, D.C. 20530 
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'Jlll.ill{EW B . BAKER 
Assistant United States A orney 
Northern District of Indiana 
507 State Street 
Hammond, Indiana 46320 

JAMES M. STROCK 
Assistant Administrator for 

Enforcement a'"' • ompliance' 
J1'!1tilt rsr I'") 

U.S. Environmental Protection Agency 
401 M street, s.w. 
Washington, D.C. 20460 

ALDAS V. AD S 
Regional Admi istrator 

Date:/'ttn; /'6; I~ 

Date: -'--'N'--"'/}-1)--'-'---. --'-~+-' L...I./7'--LZ__.:::O:._ 

United States Environmental Protection 
Agency, Region V 

230 South Dearborn Street 
Chicago, IL 60604 
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FOR DEFENDANT, CONSERVATION CHEMICAL COMPANY OF ILLINOIS 

Date: 

FOR DEFENDANT, NORMAN HJERSTED 

Date: lt!-(£-90 
NORMAN HJERSTED 

Dated and entered this ----------- day of ________________ , 1990, 

• MOODY 
STATES DISTRICT 
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CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a copy of the 

foregoing Consent Decree and Plaintiff's Motion for Entry of 

Consent Decree was served the 17th day of January, 1991, by 

mailing a copy by Federal Express addressed to: 

Louis M. Rundio, Esq. 
McDermott, Will & Emery 
227 West Monroe Street 
Chicago, Illinois 60606 
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UNITED B!ATES DISTRICT COURT NORTHERN DISTRICT 07 INDIANA .HAMMOND DIVISION . 

FILED 
NOV OG 1989 

UNITED STATES OF AMERICA, ) RICHARD E. TIMMONS. CL£RI<. 
Plaintiff ) U.l. DISTRICT COURT 

NORTHERN DISTRICT OF INDIANA ) 
v. ) 

) 
CONSERVATION CHEMICAL ) COMPANY OF ILLINOIS, at al., ) 

Defendants ) 

civil No. H ,,_, 

0 R P E B 

This matter is before the court on United States• Motion for 
Partial summary Judgment on .the Issue of Liability _Against 
Defendants Conservation Chemical Company of Illinois and Norman 
B. Hjersted, filed December 31, 1~86. Defendants Conservation 
Chemical company of Illinois ("CCCI") and Norman B. Hjersted 
("Hjersted'') re~ponded on January 21, 1987, and plaintiff United 
States filed its reply on February 9, 1987 . 

Background 

The United States filed this suit under Sections 3008(a) and 
(9) of the Resource Conservation and Recovery Act ( 11RCRA"), 42 
u.s.c. §6908(a) and 6908(g) 1 alleging that numerous violations of 
RCRA occurred at a hazardous waste treatment, storage, and 
disposal facility in Gary 1 Incliana (the "Gary facility") operat\('i ( -~, 
by CCCI and Hjersted 1 CCCI'S president and principal sha{!l:l9ld~r. 

,. Defendants have conducted ~N"aste treatment, storage, and ~:sposal. · 
activities at the Gary Facility continuously since approximately 

I reivcd _u!.,~~i 1 . 
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1970. The facility was in Qperation on November 18, 1980, when 
the RCRA'regulations at issue in this case became effective. The 
Gary facility attained "interim status" under RCRA, which allowed 
defendants to continue operating, but also made them subject to 
certain RCRA regulations. Defendants continued their hazardous 
waste activities until mid-December, 1985, ~hen they halted 
operations at the request of the Environmental Protection Agency. 

In this action7 the United states seeks a court order 
requiring defendants to close the Gary facility in accordance 
with the closure and post-closure requirements of RCRA and to 
comply with certain additional RCRA regulations. In addition, 
the United States seeks civil penalties for defendants• alleged 
failure to submit and implement adequate closure and post-closure 
plans, and for alleged violations of certain RCRA interim status 
regulations. T~e United States seeks, by the instant motion, to 
obtain a ruling on the issue of liability only, leaving the issbe 
of remedies for later trial. 

statytory and Regylatory Scheme 

The court has already set out in great detail the statutory 
and regulatory scheme which governs this action. ~ United 
States v. Conservation Chemical Co. of Illinois 619 F.Supp. 123~ 
(N.D.Ind. 1987). Rather than repeat that entire explanation, the- ,. 

't (~\ -.•· court will merely summarize it here. 

2 
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____ .._., 

•• 

Congress passed the Resource Conservation and Recovery Act, . ' . 42 u.s.c. §6901-6991 in 1976. Section 3004(a) of RCRA, 42 U.s.c. 
f6924(a), requires the Administrator (of the EPA) to "promulgate 
regulations establishing such performance standards, applicable 
to owners and operators of facilities for the treatment, storage, 
or disposal of hazardous wastes • • • as may be necessary to 
protect human health and the environment." RCRA §3005(a), 42 
u.s.c. §6925(~), further requires the Administrator to promulgate ' . 

regulations requiring owners or operators of existing hazardous 
waste treatment, storage, or disposal facilities to obtain a RCRA 
operating permit. 

The regulatory scheme as promulgated provides for hazardous 
waste facilities in existence en the effective date of RCRA to 
file a Part A application giving certain minimal information 
about the facility. If the Part A application is found to be 
sufficient, the facility is granted "interim status" and is 
"treated as having been issued a permit." 42 u.s.c. §6925(e); 40 
C.F.R. §270.70, During its period of interim status the facility 
must comply with operating standards set out at 40 c.F.R. Part 
265. 

Following its achievement of interim status, the facility 
must file a Part B application, providing much more detailed ~ 
intonnation than was required for the Part A application. Under ., 

~ 
'i~ (~~ ... ~ 

the l984 amendments to RCRA, a facility that had been 
interim status before November 8, 1984 will have that 

granted • 
• t\'-tus .. terminated on November 9, 1985, should the facility fa±l-"to apply 

3 
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tor a final determination r~11arding the issuance. of a permit 
pursuant to 42 u.s.c. §6?25(c) ·(Part B application) before 
November 9, 1985, and to certify that it is in compliance with 
all'applicable groundwater monitoring and financial 
responsibility requirements. 42 u.s. c. §6925(e) (2) (as amended 
by P.L. No. 98-616, 98 Stat. 3221). 

Section 3006 of RCRA, 42 u.s.c. §6926, provides that a state 
may obtain federal authorization to administer the RCRA hazardous ' 
waste program in that state. On January 31, 1986, the u.s. EPA 
granted to the State of Indiana final authorization under Section 
3006(c) of RCRA to carry out the RCRA hazardous waste management. 
program in Indiana. 51 Fed. Reg. 3953. The Indiana regulations 
are codified at 320 Indiana Administrative Code ("IAC") Article 
4. 1, and many are identical to. the corresponding federal 
regulations. 

Under the Indiana regulatory scheme, .the owner or operator . of a hazardous waste facility must submit closure and post-
closure plans as a part of the Part B permit application, 320 lAC 
4.l-34-5(b) (13). In addition, the owner or operator must submit 
a current closure plan at least 180 days before the date closure 
is expected to begin, and must submit two copies of the plan 
within fifteen days after the facility loses interim status. 
IAC 4.1-2l-3(c). 

4 
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Standard Of RIViiW 
, ' 

Summary judgment is-appropriate when the pleadinqs, 
depositions, answers to interrogatories, admissions and 
affidavits "show there is no genuine issue as to any material 
fact and that the moving party is entitled to judgment as a 
matter of law." Fed.R.Civ.P. 56(c); see Flip Side Productions. 
Inc. v. Jam Productions, Ltd., 843 F.2d 1024, 1031 (7th Cir.), 
cert. denied, 109 s·.ct. 261 (1988). The court must view the 
record and any reasonable inferences which may be drawn from it 
in the light most favorable to the non-moving party. P.H. 
Glatfelter Co. y, Voith. Inc., 784 F.2d 770, 774 (7th Cir. 986), 
Furthermore, "[w]hen a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest 
upon the mere allegations or denials of the adverse party's 
pleading, but the adverse party's response, by affidavits or as 
otherwise provided in this rule,_ must set forth specific facts 
showing that there is a genuine issue for trial. If the adverse 
party does not so respond, summary judgment, if appropriate, 
shall be entered against the adverse party." Fed.R.Civ.P. 56(e); 
~ ~ Celotex Corp. v, Catrett, 477 U.S. 317, 106 S.Ct. 2548, 
2553 (1986). 

F.in~hags of Fact 
~ 

~ ("..: .•. Defendant CCCI is a corporation organized under the ~_l".s of 
the State of Missouri and doing business in the state of .ndiana~· ,. 

5 
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CCCI purchased the Gary facility, located at 6500 Industrial 
Highway, Gary, Indiana, in ~968. since 1968, CCCI has owned and 
operated an industrial waste treatment, storage, and disposal 
facility at the Gary site. 

Defendant Norman B. Hjersted, an individual, is the 
president, chairman of the board of directors, treasurer, and 
principal shareholder (owning more than 90% of the stock) of 
CCCI. He was an incorporator of CCCI, and has been its presidel,t ' . 
since its incorporation in 1968. He has been on the board of 
directors since the date of incorporation as well. Hjersted 
received a salary for his work with CCCI, while officers who do 
not contribute to the day-to-day running of the company have not 
been paid a salary. Hjersted has a degree in chemical 
engineering, and has been in the industrial waste treatment 
business for over 27 years. 

Hjersted considers himself to be the person in charge at the 
Gary facility and is responsible for environmental zompliance 
there. His approval is required for major expenditures, plant 
managers must clear with him all expenditures in excess of 
approximately $750.00, except for the purchase of raw materials. 
He is a member of a group that he claims makes ~any of the 
management decisions, and he executes doculnents on behalf of the,.. 
company as its president. Hjersted is familiar with and 
designed, either wholly or in large part, the treatment processe~ 

• at the Gary facility whereby ferrous chloride is convertk·to 
ferric chloride. 

6 
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Between 1968 and 1974, Hjersted was present at the Gary 
facility on between one hal'( and two thirds of the working days. 
After moving his residen~e to Missouri in 1975, he visited the 
Gary facility every month. Beginning around late 1984 to 1985 
his visits slowed to once every three months. He telephoned the 
plant manager of the Gary facility nearly every day, however, to 
discuss operations, production, leaks, and other problems. He 
gave direct instructions at various times to move materials and • 
wastes from one treatment or storage unit.to another at the Gary 
facility. 

The Gary facility, which is about four acres in size, has 
been used by CCCI to store, treat, and transport hazardous waste 
CCCI since N~VEmber 19, 1980. one hazardous waste that CCCI has 
stored and treated at the Gary facility is spent pickle liquor. 

CCCI submitted Fart A of its RCRA hazardous waste permit 
application on November 18, 1980. Although ordered by the EPA to 
submit Part B of its permit appiication by June 20, 1984, CCCI 
submitted its Part B permit application on July 13, 1984. u.s. 
EPA notified CCCI of deficiencies in that Part B application by 
letter dated January JO, 1985. CCCI submitted a revised Part E 
permit application on May 14, 1985. Hjersted personally reviewed 
and signed Parts A and B of CCCI's permit applications. The 
closure plan submitted with each of the Part B permit 
applications was rejected as deficient, and CCCI did not resubm1"t !!'~ 
two copies of its closure plan or modified closure plan ~-the· 

" 
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State of Indiana or to u.s •. ~PA within fifteen days after 
November·a, 1985. 

The revised Part B application indicates there is one 
•urface impoundment at the Gary facility, which will be referred 
to as "Basin 19" in this order. While the parties dispute what 
materials were placed into Basin 19 it is undisputed that Basin 
19 contained material that was, in one way or anther, derived 
from spent pickle 1~quor. 1 CCCI's Part B permit application 
indicated that the material in Basin 19 was tested and found to 
have a pH of 1.8, 2 indicating a high level of acidity. 

Theodore Warner, an environmental scientist with the Indiana 
State Board of Health, inspected the Gary facility on August 29, 
1984 and on March 25 and 29, 1985. He observed the following 
violations: 

a. Pursuant to 320 lAC [4.l-41-6(d)] (40 CFR 265.15(d)), the owner or operator shall record inspections in an inspection log. Based on my observations, CCCI has not recorded daily inspections of the areas subject to spills in an inspection log. 

1The United States asserts at least some of the material was spent pickle liquor, while defendants claim it was processed waste water from manufacturing operations and pickle liquor which was chemically treated or neutraized. 

2Defendants submitted an affidavit sworn to by Hjersted~ repudiating the report of a 1.8 pH in Basin 19. Hjersted claimed a metal tank left in Basin 19 for several years did not show signs·- . .~ of aiqnificant deterioration as it would have if the tank had been ('"- .•. immersed in an acid bath of 1.8 pH for that period of ~me. As noted on page _ of this order, infra, however, cireu~a-ntial evidcmce that the material in Basin 19 may not have bee& highly . .acidic !or years on end does not controvert the claim th11t, for at least a limited period of time, the material in Basic 19 ~id have a pH of l. 8. 

8 



.... cow ....... '' ~ \l!l08i-== Ci 

' 
...... 

b. Pursuant to 320 IAC (4.1-18-3(e)] (40 CFR 265.52(e)), the contingency plan shall include a list or all equipment at the facility, location of equipment, physical description of each item on the list, and a brief outline of its capabilities. Based on my review of the plan, CCCI has not included a brief outline of the capabilities of all emergency equipment in the contingency plan. 

c. Pursuant to 320 IAC [4.1-19-4(b)J (40 CFR 26S.?J(b) (1)), the operating record shall contain a description and the quantity of each hazardous waste received and the method(s) and date(s) of each waste's treatment, storage, or disposal at the facility as required py Appendix I of 40 CFR 265. Based on my review of' the record, CCCI has not provided a description and the quantity of each hazardous waste received and the method(s) and date(s) of each waste's treatment, storage, or disposal at the facility as required by Appendix I in operating record. 
d. Pursuant to 320 lAC [4.1-16-S(b)) (40 CFR 265.14(b), security measures shall include 24-hour surveillance or an artificial or natural barrier around the facility with a means to control entry. Based on my observations, CCCI has not provided security measures which include 24-hour surveillance or an artificial or natural barrier around the facility with a means to control entry. There is no controlled entry at the facility and the fence is in bad repair. 
e. Pursuant to 320 IAC [4.1-17(2)] (40 CFR 265.31), the owner or operator shall manage hazardous wastes to prevent fire, explosion, or release of hazardous waste or hazardous waste constituents on premises which could threaten human health or the environment. Based on my observations, there is evidence of the release of hazardous waste or hazardous waste constituents on premises which could threaten human health or the environment. This release occurred when the surface impoundments were allowed to overflow. 
f. Pursuant to IC 13-?-4-l(c), no person shall deposit any contaminants upon the land in such place and manner which creates, or which would create a pollution hazard. Based on my observations, CCCI has deposited contaminants upon the land. This deposition is a • (·..:, result of the overflow of the surface impoundment, and the spillage from tank number 19 which is leaki~ _ anQ. the spillage which has occurred in the general '~ operating area. 

• · 
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Pursuant to 3~0 IAC [4.1-15-?(b) and (j)] (40 CFR ~65.56(b) and (j),); whenever there is a release of hazardous waste, the emergency coordinator must immediately identify the character, exact •ource, amount, and the real extent of any released materials. Based on ~y observations, CCCI has not identified the spilled material at the facility. 
Pursuant to 320 IAC [4.1-25-2,-3] (40 CFR 265.222), a minimum of 60 ern. (two feet) of freeboard shall be maintained in the surface impoundment. Based on my observations, CCCI has not maintained a minimum of 60 ern. (two feet) of freeboard in the hazardous waste surface impoundment. 

I 

Pursuant to 320 IAC (4.1-25-4) (40 CFR 265.223), earthen dikes shall have a protective cover. eased on my observations, CCCI has not provided a protective cover for earthen dikes at the surface impoundments. 
Pursuant to 320 IAC [4.1-20-l through 20-5] (40 CFR 265.90 [through 265.94]), the owner or operator of a surface impoundment which is used to manage hazardous waste must implement a groundwater monitoring program capable of determining the facility's impact on the qualify of groundwater in the uppermost. aquifer underlying the facility. Based on my observations, CCCI has not implemented a groundwater monitoring program for the .surface impoundments.· 

Many of the tanks on the facility were leaking and there is overall evidence of substantial spills or releases of tank and surface impoundment contents onto the ground both on and off the facility. 

Furthermore, defendants admit the Gary facility does not 
have a RCRA groundwater monitoring system, nor has it certified 
compliance with the RCRA groundwater monitoring and financial 
assurance requirements as of November 8, 1985. 

~ 
'i- (_,_, .... 

... 
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Discussion . ' 
glements ot Liability 

The United States sets out (and defendants do not dispute) 
that the following elements must be proved for liability to 
attach under Section 3008(a) of RCRA, 42 u.s.c. §6928(a): 

1. That the defendants are "persons" as defined in Section 1004(15) of RCRA, 42 U.S. C. §6903(15); 

2. that the defendants are "operators" of the Gary Facility within the meaning of 320 IAC 4.1-l-7; 

3. that the Gary facility is a hazardous waste treatment, storage, or disposal facility which is subject to RCRA: and 

4. that the defendants failed to comply with RCRA requirements applicable to operators of the Gary facility. 

Of the above elements, there is no dispute that both 
Hjersted and CCCI are "persons" as defined in Section 1004(15) of 
RCRA, 42 u.s.c. §6903(15) . 3 There is also no dispute that CCC! 
is an "operator" of the Gary facility. 4 Finally, there is no 
dispute that the Gary facility is a hazardous waste treatment, 

3Person is defined as "an individual, trust, firm, joint stock company, cornorati on (including a government corporation) , partnership, association, State, municipality, commission, political subdivision of a State, or any interstate body." 4.:2 u.s. c. §6903 (15) (emphasis added). 

411 0perator" is defined as "the person responsible for t6e overall operation of a facility." 320 IAC 4.1-1-7. llefendants concede in their response to the instant motion for partiA"~si.tmmary judgment that "it is clear that the company (CCCI] is :l;b person responsible for the facility's operation.~'~ Oefendant•s.response, Jan. 21, 1987 at 17 (emphasis in original). 

11 
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storage , or disposal facility which is subject to RCRA.5 The 
parties do dis~ute, however: whether defendant Hjersted may be 
personally liable under .RCRA as an Jtoperator" or otherwise ; the 
applicability of certain RCRA-inspired regulations to the 
facility: and whether any violations occurred regarding the 
applicable requi rements . 

The issues to be resqlved with respect to this motion, then, 
are (1) whether defendant Hjersted is Pin "operator" of the cary . . 
facility as defined in 320 IAC 4.1-1-7 (or whether he may be 
liable under RCRA even if he is not an operator); (2) what 
regulations are applicable to the Gary facility; and (3) whether 
the applicable regulations were violated ~ 

(1) Defendant Hjersted•s Liability 

The United States argues that defendant Hjersted , as 
president, chairman, treasurer , principal ~hareholder, and person 
in authority at CCCI, should be held personally li~ble for such 
violations of RCRA as may be proved in this case. Defendants 
argue in response that Hjersted may not be held personally liable 
unless he is an "operator" of the Gary facility as that term is 
defined in 320 IAC 4.1-l-7 . Because "operator" is defined in 
that regulation as "~ person responsible for the overall 
operation of a facility," (emphasis added), defendants claim that 

~ 
( . ( - 7 .• •• 

i ':_,.--. . . 5The parties have stipulated that CCCI has treate4 ~~ stored hazardous waste at the Gary facility, and defendan~s . did . n~t attempt to argue otherwise in their response to the inst~nt motion. · 
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there can be only one operator of a facility, and that CCCI, not 
. -Hjersted, is the operator ot the Gary facility. 

The court notes first that it has already found that 
Hjersted, as a corporate officer of CCCI, may be held liable 
under RCRA regardless of whether he himself qualifies as an 
"operator," as long as he was actively involved in the alleged 
violative activity. See United States v. Conservation Chemical 
Co. of Illinois, 66D F.Supp. 1236, 12 (N.D. Ind. 1987): accord 
united States v, Northeastern Pharmaceutical & Chemical Co., 810 
F.2d 726, 745 (8th Cir. 1986) ("[iJmposing liability upon only 
the corporation, but not those corporate officers and employees 
who actually make corporate decisions, would be inconsistent with 
Congress• intent to impose liability upon the persons who are 
involved in the handling and disposal of hazardous substances.") 

As for potential liability as an "operator'' of the Gary 
facility, a recent decision issuing from this district has 
established that a hazardous waste facility may indeed have more 
than one operator for RCRA purposes, despite the apparent 
limitations of the definitional language. 6 United States v. 
Environmental Waste Control. Inc., 698 F.Supp. 1422, 1429 (N.D. 
Ind. 1988). According to Judge Miller's decision in 
Environmental Waste Control, operator liability may be imposed 

' r-..,.--'The court does not deem it important that Judge Mil~er cited to the definition of "operator" found in the federal re~tions, 40 C.F.R. §260.10, while the parties in this ce.se he.ve Jf:>ol<ed to ,. the Indiana regulations, 320 1 AC 4 .l-l-7. The two definitions are identical. -

13 
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pursuant to §3008(g) of RCRA, 4.2 u.s.c . §6928, on actively-

involved ~esponsible corporate officials as well as on the 

corporation itself. IS· This finding is consistent with other 

courts' interpretations ot Congress' qeneral statutory scheme for 

liability in the regulation of hazardous wastes . See ~, 

Un1teg States v . Northeastern Pharmaceutical & Chemical Co., 

supra (applying to RCRA §7003(a), 42 u.s . c. 9673(a)) ~United 

States y, Conservation Chemical Co., 628 F.Supp. 391 (W.O. Mo. 
0 • 

1985) (applyinq to CERCA §l07(a), 42 U.S.C. §9607(a)). The court 

concludes, consistent with the above-cited cases, that both 

Hjersted and CCCI may be liable under RCRA as operators of the 

Cary facility. 

In considering whether the government has established that 

Hjersted is in fact liable as an operator of the Gary facility, 

or as a corporate official actively involved in RCRA violative 

activity, _ the court looks to the uncontroverted facts that 

Hjersted is the president, chairman of the board, treasurer, and 

principal shareholder of CCCI (owning more than 90% of the 

outstanding stock} ; that the only other officers or directors 

Attorney Denver Vold and Hjersted's son, Lawrence Hjersted -

play a significantly smaller role in runninq the corporation than 

Hjersted does; that Hjersted designed, either wholly or in large 
.,;: 

part, the treatment processes for the conversion of ferrous 

Chloride to ferric chloride at the Gary facility; that Hjersted~. 

visited the facility on between one-half and two-thirds~-- the_. 

working days until he moved to Missouri in 1975, after wftich he '""··· 

14 
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visited the facility on a monthly basis and later on a tri
monthly basis; that even af~~ ·he moved away, Hjerated talked to 
the plant manager nearly' 'every day on the telephone c!iacu•sing 
any leaks or spills that occurred , as well as other aspects of 
the facility ' s operation and production ~ and that Hjersted was 
concededly responsible for environmental compliance at the Gary 
facility . 

Although Hjersted asserts by affidavit that CCCI Yas managed I • 

by a group or committee which operated by consensus, and that 
many decisions were made directly by plant managers rather than 
by himself, these facts do not controvert the fact that Hjersted 
was activ~ly involved in the operations of the Gary facility and 
that he was ultimately responsible for environmental compliance 
there. Taken in conjunction with his statu& as corporate officer 
and director and his overwhelming control of the outstandi ng 
stock, the court believes it supplies a sufficient basis for 
finding that Hjersted is personally liable for such of the 
alleged violations as may be proved in this case , whether as an 
actively-involved corporate official or as an operator of the 
Gary facility. 7 

· 7The court notes that Hjersted would not be liable as an actively-involved corporate official for isolated occurrences done . without his knowledge and contrary to company policy. None of t~ (~ alleged violations are of that sort, however. All involve overt aots or omissions within his range of knowledge and responiJ.J;)~li~y, . auch as failure to file an acceptable closure pl an, failu~- to keep ~ ce rtain records , or failure to provide oover or earthen ~Hkes Qr sufficient freeboard around land impoundments . · 
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(2) Applicability of BCRA BequlatiODI 

Defendants challengQ the applicability o! certain RCRA 
~equlations to the Gary Facility on two qrounds: (~) No material 
(hazardous or otherwise) was placed into two of the four basins 
at the Gary facility after the effective date of the hazardous 
waste regulations, so those regulations do not apply to those two 
basins; and (b) most , if not all, of the regulatio~s which were 
allegedly violated apply ' only if the Gary facility contains a 
land disposal unit" and defendants deny that any of the basins at 
CCCI's Gary facility are land disposal units . 

(a) Applieatiqn of RCRA to Pre~RcRA Activities. 

The court notes first that plaintiff United states has · 
limited its motion for partial summary judgment on the issue of 
land disposal units (basins into which hazardous wastes have been 
placed) to a single basin -- Basin 19 ~ This is not one of th~ 
basins defendants claim has received no material after the 
effective date of the regulations. Because defendants' argument 
goes only to basins not addressed_by. the United States·, it would 
seem to be irrelevant to the instant ~otion . Howev~r, because 
the issue will ultimately need to_be resolved whether the instant 
motion is granted or denied, the court will address it at this 

It is well-established that much of RCRA authorize& only 

~ 

~ 
t ( ·- ·- .•• 

. ~r· . prospective relief. Gwaltney v. Chesapeake Bay Pound., &~4 u.S .. , .-
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49, lOS S.Ct. 376, 381 n.2 (1987); Qnited States y. 

Northe&stern Pharmaceutical i ~chemiccll Co. , 810 F. 2<1 726 (8th 

Cir. 1986); Lutz y, Chro~otex, Inc., 718 F. Supp. 413, 424 (M.D. 

Pa. l989). Even where only prospective applic&tion of the 

statute is contemplated, however, current or continuing 

violations may be addressed despite the fact that they may have 

originated in activities occurring before the eff6ctive date of 

the statute. See ~, United States v. Northeastern . . 

Pharmaceutical & Chemical Co . , supra, United States v. Price, 523 

F.Supp. 1055 (D. N.J. 1981). Thus , although the actual disposal 

of hazardous waste into a land disposal unit ia not a violation 

of RCRA if the disposal occurred before the material was 

established by regulation to be a hazardous waste, ~ Chemical 

Waste Management. Inc. v, U.S. EPA,S69 F.2d 1526, 1531 (D.C. Cir. 

1989), the current storage of that hazardous waste in the land 

disposal unit may subject the owner or operator of the facility 

to RCRA liability if the storage is carried out in violation of 

one or more of the RCRA regulations. See generally United states 

V4 Price, 523 F.Supp. at 1069-74; see~ United States v. 

Northeastern Pharmaceutical & Chemical Co . , 810 F.2d at 741-42. 

Even if material is not listed &s hazardous at the time it is 

placed into a storage unit, 11 (h)azardous waste listings are 

retroactive, so that once a particular waste is listed, all 

wastes meeting that description are hazardous wastes no matter ~ ( 

when disposed." Chemical Waste Management. Inc. v. U.S.~~~~' ~69 

F.2d at 1530-31 (quoting 53 Fed.Reg. :n, 147 (Auc;. 17, l.aa)). 

17 

.-

.... 



.. . 
---6 I . d .- 0 0 : S I 6 8 / L 0 / I I QNOWWt;H WO~:! 

-In sum, the tact that no material was placed in certain 
basins after the effective date _of the applicable regulations 
does not, in itself, absolve defend~nts of liability~ith respect 

those basins if the basins, atter that effective aate, still 
~ntained hazardous wastes placed there previously. Whether 
liability exists regarding the two basins at issue, or whether 
any potential relief ·order may encompass those two basins, of 
course, must await further proceedings. ' . 

(b) Lan4 Disposal units pr Pacility 

Although RCRA does not define "land disposal facility", 
Section 3004(k) of RCRA, 42 u.s . c. §6924(k) defines the term 
"land disposal'' to include "any placement of such hazardous waste 
. l df '11 f . d t t 'l " ( h . 
~n a an 1 , sur ace 1mpoun men, was e pl e, ..•. ernp as1s 
added). Thus, ~ facility that contains a surface impoundment 
used for disposal, treatment, or storage of hazardous wastes is a 
"land disposal facility" within the meaning ot Section 3005(e) (2) 
of RCRA, 42 U.S.C. §6925(e) (2). ~United States v. T & S Brass 
and Bronze Works, Inc . , F. Supp. 314, 320 (O.s.c. 1988). 

CCCI'S Part A permit application and Part B permit 
application both indicate that there is a surface impoundment at 
the Gary Facility. Although there are four basins at the Gary ~ 
facility over which the parties have bee~ in dispute at various ·- ; 

t ( ~- .•. 
s,tates has 

times during the course of this litigation, the United 
concentrated on the Basin 19 area for purposes of this 

18 
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judgment motion. 

The government asserts·that spent pickle liquor, a "listed"8 

hazardous waste, was placed in Basin 19, thereby qualifying Basin 
19 as a land disposal unit under RCRA section 3004(k), 42 U.S.C. 
§6924(k). Defendants argue in response that the Indiana 

Hazardous waste rules exclude pickle liquor which is recycled for 
use in water treatment facilities, and CCCI reused the pickle 
liquor it purchased, to p~oduce waste water treatment products . • 
Defendants are apparently basing their argument on 320 IAC 4.l-
6(a) (1) (i) (40 C.F.R. §26l.6(a) (3) (i)) which exempts from much of 
the hazardous INaste regulatory scheme "a spent pickle liquor 
which is reused in wastewater treatment at a facility holding a 

National Pollutant Discharge Elimination System (NPDES) permit, 
or is being accumulated, stored, or physically, chemically, or 
biologically treated before such reuse.'' Nowhere do defendants 
so much as allege, much less support with affidavits or other 
documentation, that either CCCI·or any facility which purchased 
the recycled spent pickle liquor from CCCI for wastewater 

treatment purposes held a Nl?DES permit. Furthermore,. 3 2 0 lAC 

4.l-3-6(a) (l) (i) on its face covers only the spent pickle liquor 
which is or will be reused for wastewater treatment. It does not 
expressly extend to cover either spills that are not reused or 
waste generated by the treatments of the pickle liquor, such as 
the material allegedly disposed of in Basin 19. Accordingly, tl'\!0 i• 

• 
~:--

8A "listed" hazardous waste is a waste included on "the list found in 320 lAC 4.1-6-3, 40 C.F.R. §261.32. 
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court finds that 320 IAC 4.1-3-6(a) (l) (i) (40 c.F.R. 
5261.6(a)_(3) (i)) is inapplic~ble to the material in Basin 19 in 
this case. 

Defendants offer three ~ore interrelated arguments in 
response to the United states' assertion that Basin 19 is a land 
disposal unit: (l) the material put into Basin 19 was not pickle 
liquor or hazardous waste at all, but rather was a non-hazardous 
product that had been made from, or was a byproduct of, 
chemically treated or neutralized pickle liquor; (2) even if some 
of the material could be considered waste, it was not "listed" 
waste, but "characteristic" waste, which is no longer classified 
as hazardous waste once it has been treated (as the material in 
basin 19 purportedly was) so that the characteristic is no longer 
exhibited; and (3) a statement in one of CCCI's permit 
applications characterizing the liquid in Basin 19 as hazardous 
due to a low pH was apparently incorrect. (Defendants assert a 
metal tank which has been stored in Basin 19 "for several years" 
has not been corroded a~ay like it would have been had the pH 
indeed been 1.8 as the permit stated.) 

Although defendants dispute that actual pickle liquor was 
placed in Basin 19, there is no dispute that whatever the 
material was, it was derived in some way from spent pickle 
liquor. Spent pickle liquor is defined as a hazardous waste 
because it is found in the list of hazardous wastes in both 
federal and state of Indiana regulations. See 40 C.F.Rl'::~e· 
§26l.30(a); §261,32, Haz. waste No. K062; 320 IAC 4.1-,-t(a)r 

20 
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4.1-6-3, Haz. Waste No. X062. According to the regulatory 
scheme, " hazardous waste wicll remain a hazardous waste." 320 
IAC 4.1-3-3(c) (i). Paragraph (d) (2) of 320 IAC 4.1-3-3 allows an 
exception to paragraph (c) it "(i}n the case of a waste which is 
a listed waste in 320 IAC 4.1-6, contains a waste listed in 320 1 
AC 4.1-6, or is derived from a waste listed in 320 IAC 4.1-6, it 
also has been excluded from paragraph (c) p•.lreuant to 320 IAC 
4. 1-1." Thus, a "listed" hazardous waste, as well as anything 
derived from a "listed" hazardous waste, remains hazardous unless 
it is exempted pursuant to 320 lAC 4.1-l. 

320 IAC 4.1-1 provides for petitions for delisting pursuant 
to 40 C.F.R. §§260-20 and 260.22. ~ 320 IAC 4.1-l-4. Under 40 
C.F.R. §§260.20 and 260.22, the party seeking to have any 
particular material "delisted" -- i.e, exempted from hazardous 
waste regulation at a particular facility -- must file a petition 
requesting such ·action. No such petition was filed by CCCI for 
the Gary facility. Thus, any material derived from spent pickle 
liquor at that facility is still classified as hazardous 
according to the regulatory scheme. 

Defendants argue, however, that the material placed in Basin 
19 was not a "listed" hazardous waste at all, but only a 
"characteristic" waste, and as such, is only hazardous if it 
exhibits one or more characteristics of hazardous waste: 
iqnitabiity, corrosivity, reactivity, or EP toxicity. au 32o 
IAC 4.1-5-l ~ ~~ 40 C.F.R. §261.20 At~ It appea\~, 
defendants base their claim that the material was a t 
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"characteristic" waste on 320 IAC 4.4·3-J(c) which provides in 

pertinent part: ' ' 

(ii) The following solid wastes are not hazardous even 
though they are generated from the treatment, storage, or 
disposal of a hazardous waste, unless they exhibit one or 

· more of the characteristics of hazardous waste: (A) Waste 
pickle liquor sludge generated by lime stabilization of 
spent pickle liquor from the iron and steel industry. 

320 IAC 4.4-3-3 (C) (2) (ii); 40 C.F.R. §261.3 (b) (2) (ii) • 

Defendants assert this exemption applies to the material placed 
' in Basin 19 because'that·material is derived from the lime 

stabilization treatment of spent pickle liquor purchased from the 

iron and steel industry. 

Although the language of the regulation itself is ambiguous 

the entry in the Federal Register beginning at 49 Fed.Reg. 23284 

makes it abundantly clear that 40 C.F.R. §26l.3(b) (2) (ii), from 

which the Indiana regulation was copied verbatim, applies only to 

sludge generated within the iron and ste.el industry itself, not 

to sludge generated at other treatment facilities from pickle 

liquor which came from the iron"' and steel industry. 9 Because 

911As stated earlier 1 [lime. stabilized waste pickle liquor sludge ("LSWPLS") is also generated by industries other than the 
iron and steel industry (e.g., engraving, fabricated· metal products 1 household appliance, commercial treatment facilities, 
and others). Although the [Environmental Protection) Agency has 
determined that treatment of spent pickle liquor from the iron and 
steel industry is typically effective, this may not be the case for, 
LSWPLS generated from other industry categories. " 

The Agency lacks comprehensive, industry - wide data on these 
other sludges and also does not have data on whether wastes with. 
interfering properties might be commingled with these sludges. T}1e i·~ iron and steel industry likewise has clarified that its petition ' has no applicability for LSWP.LS generated by plants ol(tside the iron and steel industry. Thus, the AGency willcontinue ~"'p"roceed .delisting petitions for LSWPLS that is generated in· i~ustries 
other than iron and steel on an individual basis" 40 Fed· •. Reg. 232S4 
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CCCI is not an iron or steel produci~g or processing facility, . .. . 
320 IAC 4.1-3-3(c) (2) (ii) _ .<and the parallel 40 C. F . R. 
§261.3(b)(2) (ii)) does not apply to reclassify any •ludge 
generated at its facility from "listed" waste to "characteristic" 
waste. 

In sum, the court concludes that the material placed in 
. . Basin 19 was "listed" waste, . not "characteristic" waste, and thus 

was classified as h~zardous because it ·was never "delisted." 
However, even if the court were to conclude the waste in 

Basin 19 was indeed "characteristic" i.e., was not hazardous 
unless it displayed one of the .characteristics of hazardous waste 
-- the court finds that at least one characterLstic was 

demonstrated to be present at one time in Basin 19. According to 
CCCI'S own Par~ B permit application, which was indisputably 
reviewed and signed by Hjersted on behalf of CCCI, the pH in 
Basin 19 was tested and found to be l.a. The relevant 
regulations provide that an aqueous solid waste exhibits the 
characteristic of corrosivity if it is properly tested and found 
to have a pH less than or equal to 2. 320 IAC 4.I-5-3(a) (1); 40 

C.F.R. §261.22(a) (1). Thus, the material in Basin 19 was 
demonstrated on at least one occasion to have met the requirement 
tor bei_ng hazardous, even if classified as "characteristic" 
waste. 

(emphasis added). 
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Defendants counter with 8 repudiation of the Part B permit 

application, stating that the 1.8 pH must not be accurate since a 

aetal tank left in Basin 19 for several years did not show 

significant deterioration as it would have if it had been 

immersed for that period of time in 8 liquid having a 1 . 8 pH. 

The fact that circumstantial evidence may show the pH could not 

have been consistently low over a period of years, however, does 

not controvert the tact that on at least one occasion, the pH ~ 

that low. If other non-acidic materials were later placed into 

the basin, diluting the acid and raising the pH to non-corrosive 

levels, that does not change the fact that for at least a time 

Basin 19 contained corrosive characteristic waste -- hazardous 

waste bringing it within the definition of land disposal 

facility. 

In conclusion, the undisputed facts, however they are 

characterized , establish that Basin 19 contained material 

classified as hazardous under 32~ IAC 4.1-3-3; 40 C~F.R . §261 . 3 . 

CCCI's Gary Facility was therefore a land disposal facility, 

bringing it within the coverage of the RCRA regulations governing 

such land disposal facilities. 

(3) RCRA Violations 

The United States asserts two separate types of violations t 

occurred at CCCI' s Gary facility : failure to file "acce~le''· . 
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J(c), and failure to fulfill numerous specific interim status 
. 

requirements. In response, defend~nts argue that there is no 

requlatory requirement that closure plans be "acceptable" when 

8Ubmitted, and that most of the al~egedly-violated interim status 

requirements are inapplicable because they apply only to land 

disposal units, or which there are none at CCCI'S Gary facility . 

(a) Closure Plans. 

The United Sta~es pbints out that defendants have stipulated 

that the Gary facility has been subject to the RCRA "interim 

status" regulations since November 19, 1980, a fact which 

defendants do not dispute . The interim status regulations 

require that the Qwner or operator of a hazardous waste facility 

submit closure and post-closure plans to the Technical Secretary 

at least 180 days before the date closure is expected to begin, 

and no later than fifteen days after termination of interim 

status. 320 lAC 4.1-21-3(c); ~also generally 320 lAC. 4.1-21-

l et ~· Plaintiff United States argues that defendants never 

submitted "proper" or "acceptable" closure or post-closure plans, 

either with their Part B permit application or within fifteen 

days after purportedly losing interim status . Defendants respond 

that they did submit plans with the Part B permit application, 

and that although those plans were found to be deficient, the ~ 

requlations do not impose any requirement that the plans be 

"acoeptableh at the time they are first submitted. 

25 
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( i) "Aoceptabili ty" Requirement 
' -

The court notes that the general requirements for the 

contents of the "final" (~ - Part B) permit application 

mandate only that "(a) copy of the closure plan and where 

applicable, the post-closure plan required by 320 IAC 4.1-46-3 

and 320 IAC 4.1-49-5" be included with the application. 320 lAC 

4.1-34-5(13). The words "proper" and "acceptable" do not appear • 
in the regulation. Furthermore, as defendants point out, 320 IAC 

4.1-21-J(d) provides that "(t)he Technical Secretary will 

approve, modify, or disapprove the plan within 90 days of its 

receipt. If the Technical secretary does not approve the plan, 

the owner or operator must modify the plan or submit a new plan 

for approval within 30 days. 1110 In other words, the regulations 

contemplate the possibility that closure plans may not be perfect 

or "acceptable" when first submitted, and provide a procedure for 

curing any deficiencies that m~y exist in those plans. 

The fact that the words "proper" or "acceptable" or their 

equivalent do not appear in the regulations, combined with the 

existence of a regulatory scheme for the curing of any 

deficiencies in the closure plans as originally submitted, 

suggest that an initial failure to submit an "acceptable" closu:e 

plan is not necessarily a per se violation of the RCRA-inspired 

raqulations. On the other hand, if there is no standard of 

10The Code of Federal Regulations contains passage_ s~tting out 
the same timetable and procedure. See 40 C.F.R. §265.112 (d) (4). -
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acceptability implied by the scheme at all, it would provide a 
' -

gaping loophole through whi~h recalcitrant violators could bypass 

the regulations with impunity. By filing nothing but grossly 

deficient closure plans, violntors could stave off closure, as 

well as enforcement proceedings indefinitely, or at least escape 

any civil penalties, solely because closure plans were filed, 

however deficient those plans may be. 

The court believes neither extreme -- total lack of an 

acceptability requirement or a strict requirement of 

acceptability on first submission -- is appropriate. The court 

hesitates to find a defendant subject to liability under RCRA if 

an initial closure plan fails to meet all criteria but is in 

substantial compliance with most of the regulations, especially 

if the deficiencies, once pointed out, are largely cured in a 

second timely submission pursuant to 320 IAC 4.1-2l-3(d). On the 

other hand, the court believes a defendant who submits a plan 

that is so grossly deficient at to be virtually uncorrectable, 

and who fails at least substantially to cure the deficiencies in 

a second plan submitted under 320 IAC 4.1-21-3(d), should 

properly be subject to liability in a RCRA enforcement 

proceeding. While the court hestiates to create a bright line 

test out of whole cloth, the court believes the regulatory scheme 

eet out in 320 IAC 4.1-21-3(d) provides sufficient guidance to 

approximate a standard for which liability should attach. 

• IAC 4.1-21-J(d) permits the owner or operator of a haz~~ous .. 

waste facil tiy two chances to submit ''acceptable" clo.sJ5:-e plans·, 
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and allows the Technical Secretary to modify the second plan 

before it is finally accepted. It would follow that a closure 
. ' 

plan which has not reached the point of being acceptable by its 

second submission, even with such modifications as the Technical 

secretary is able to supply, should be considered violative of 

the RCRA regulatory scheme. Of course, failure to submit a plan 

at all by a mandatory deadline is clearly a violation. 

' (ii) :t/hether Pefendants Violated the "Acceptable" Closure 
Plan Reouirement. 

It is undisputed that CCCI was ordered to submit Part B of 

its RCRA permit application no later than June 20, 1984, and that 

CCCI, in fact, submitted its Purt B application on July 13, 1964. 

CCCI was notified of the deficiencies in the application by a 

letter dated January 30, 1985: The deiiciencies included: 

Incomplete. and inadequate closure plan with respect to ( 1) 
the container storage areas, (2) the tanks, discharge 
control equipment, and discharge confinement structures, and 
(3) the waste piles, surface impoundments, and proposed 
incinerator. Inadequate post-closure plan for the waste 
pile and surface impoundments. 

CCCI submitted a revised Part B permit application on May 

14, 1985, which the United States asserts was deficient as well. 

The United States points to the transcript of an EPA 

environmental protection specialist's testimony at the 

preliminary injunction hearing in this case to demonstrate some . 

.. (-
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of the deficiencies in the second closure plan. 11 According to 
. -the specialist, Sally K. Swanson, the sampling and analysis in 

CCCI'S plan was insufficient to determine the extent of 

contamination at the Gary facility or the quantity of 

contaminated material that should be removed; the proposal for 

decontaminating storage tanks did not appear to be adequate; the 

plan was vague as to·precisely what wastes were to be 

decontaminated, removed, or required closure; it did not address 

a ''worst case situation''; it only partially addressed two alleged 

surface impoundments -- the pie basin and basin 19 -- and it did 

not address at all the area around tank 20 or the off-site basin, 

which the EPA asserts are both surface impoundments requiring 

closure. 

The file in this case also contains a copy of the Indiana 

Department of Environmental Management's second completeness and 

preliminary technical review of a closure plan submitted by CCCI 

on May 23, 1986. See Supplemental Memorandum of the United 

States concerning Defendant's second Motion to Dismiss, filed 

February 11, 1987. This document lists some fifty specific 

deficiencies, 35 of which are found under the heading of "closure 

plans." Although some of the deficiencies listed are clearly .ful. 

minimis (see ~. #25 "This subsection should be separate from 

;:" 
11The United States also refers to an exhibit presented at tfia{- .... 

hearing, but provides no copy of that exhibit with ~e instant 
motion. The exhibit itself was released to the UnitecF:'1itates or(:-
september 3, 1987, pursuant to its request. --
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the tank storage section or the section should be retitled."), 

other deficiencies are just. ~s ~learly basic and major. (See, 

~ t 29 "CCCI proposes to use fill material for the clay cap 

that has a minimum particle size of three inches. This is 

qrossly inappropriate for a cap designed to keep water from 

infiltrating into the surface impoundments."). Although thii 

document was dated eight days after defendants submitted their 

response to the ins~ant ~otion for summary judgment, thus giving 

defendants no opportunity to controvert the facts cited in the 

document, the court notes that defendants never argued that their 

closure plans were in fact ••proper" or "acceptable" in the first 

place, and never attempted to controvert the deficiencies set out 

by the United States in its original rootion for summary judgment 

and supporting documentation. Defendants' sole argument against 

liability on the issue of its failure to submit an "acceptable" 
·. 

closure plan was its argument that the regulations do not impose 

even an implied acceptability requirement in the first place, an 

argument which this court rejects. 

In s um, because the court finds there is an implied 

requirement that a closure plan be subs tantially acceptable once 

it has been reviewed, rejected, and resubmitted, and because 

defendants have not controverted the United States' submissions 

establishing that CCCI has tailed, after at least two tries, to 

~ubmit a closure plan t hat is even close to being acceptable, th~~ 

court finds defendants liable for failing to submit a ~:-· .. 

substantially acceptable closure plan in a timely fash~n . 
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Defendants also challenge the closure plan violations · 
. ... 

allegation that no "acceptable" :closure plan was submitted within 

fifteen days of its loss of interim status as required by 320 lAO 

4.1•2l-3(C) on the ground that section 3005(e) (2) ot RCRA, 42 

u.s.c. §6925(e) (2) -- the statute which the United states asserts 

deprived CCCI of its interim status on November 8, 1985 -- only 

applies to land disposal facilities, and no land disposal units 

are present at cccr:s Ga~y facility. As noted above, however, 

the court found that there was indeed at least one land disposal 

unit at the Gary Facility. 

In order to maintain interim status, CCCI was required to 

submit to the EPA a statement certifying compliance with RCRA 

groundwater monitoring and financial responsibility requirements 

at the Gary land disposal facility, see Section 3005(e) (2} of 

RCRA, 42 U.s.c . §6925(e) (2), and defendant concede that "if there 

is a land disposal unit at [the Gary) facility, as of November 8, 

lgas (CCCI) could not make thetnecessary certifications and 

consequently lost interim status." Defendants Response to Motion 

for Partial summary Judgment ate (Jan. 21, 1987). 

The court, thus, concludes that CCCI's Gary facility did 

indeed lose interim status on November 8, 198~. 

It is undisputed that defendants did not resubmit either an 

original or modified closure plan within fifteen days of loss of 

interim status as required by 320 lAC 4 .I-2I-3 (c) (I). The fac\ (~: . ~· 

that defendants had already submitted one closure plan~~-~uly 

13, 1984, and a second modified plan on May 14, 1983 , ~es not'".·, 
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fulfill the requirements of 320 · 1 AC 4.I-2I-J(c) (l), since that 

requlatio~ makes it plain t~t a_ submission after leas ot interim 

status is a different submission from that required 180 days 

before closure with the Part B permit application . 12 For 

instance, two copies of the plan must be submitted within fifteen 

days of loss of interim status, while only one is required 

otherwise. See J20 IAC 4.1-21-J(c) (1). 

Thus, even out~ide of the issue of whether an "acceptable" 

closure plan is required, the court finds defendants violated 320 

IAC 4.I-2I-3(c) (1) by their admitted failure to file two copies 

of their closure plan within fifteen days of CCCI's loss of 

interim status on November 8, 1985. 

Interim Status violations 

In addition to the closure plan violation, the United States 

asserts that defendants violated a number of interim status 

regulations, thus incurring li~ility under Section 300S(a) of · 

RCRA, 42 u.s.c. §6928(a). Specifically, the United states offers 

1z320 IAC 4.1-21-J(c) (1) provides in pertinent part: 

(c) The owner or operator must submit his closure 
plan to the Technical Secretary at least 180 days 
before the date he expects to begin closure. The owne.r 
or operator must submit two (2) copies of his closure 
plan to the Technical Secretary no later than 15 days ·-
after: · · ~ 

( 1) termination of Interim Status (except when \ ( ~ ·•· 
final permit is issued to the facility t 
simultaneously with termination of this ~erim · -,-
Permit) . 4t •. 
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the affidavit of Ted F. Warner, an environmental scientist 

employed by the Compliance Ho~itoring Section, Division of Land 

Pollution Control, Indiana State Board of Health, who stated that 

he inspected CCCI's Gary facility on March 25, 1985, and observed 

the following violations: 

a, Pursuant to 320 IAC [4.1-41-6(d)J (40 CFR 265.l5(d)), 
the owner or operator shall record inspections in an 
inspection log. Based on my observations, CCCI has not. 
recorded daily inspections of the areas subject to 
spills in, an inspection log. 

' . 
b. Pursuant to 320 IAC [4.l-1B-3(e)] (40 CFR 265.52(e)), 

the contingency plan shall include a list of all 
equipment at the facility, location of equipment, 
physical description of each item on the list, and a 
brief outline of its capabilities. Based on my review 
of the plan, CCCI has not included a brief outline of 
the capabilities of all emergency equipment in the 
contingency plan. 

c. Pursuant to 320 IAC [4.l-19-4(b)] (40 CFR 

d. 

e. 

265.7J(b) (1)), the operating record shall contain a 
description and the quantity of each hazardous waste 
received and the method(s) and date(s) of each waste's 
treatment, storage, or disposal at the facility as 
required by Appendix I of 40 CFR 265. Based on my 
review of the record, CCCI has not provided a 
description and the quantity of each hazardous waste 
received and the method(s) and date(s) of each waste's 
treatment, storage, or disposal at the facility as 
required by Appendix I in operating record. 

Pursuant to 320 IAC [ 4 .1-16-5 (b)] ( 40 CFR 265.14 {b)), 
security measures shall include 24-hour surveillance or 
an artificial or natural barrier around the facility 
with a means to control entry. Based on my 
observations, CCCI has not provided security measures 
which include 24-hour surveillance or an artificial or 
natural barrier around the facility with a means to ~ 

control entry. There is no controlled entry at the 
facility and the fence is in bad repair. 

(. (o.;, 
Pursuant to 320 IAC [4.1-17(2)) (40 CFR 265.3~), the .~ 

owner or operator shall manage hazardous wastl~ to 
prevent fire, explosion, or release of hazard&Os"waste ,. 
or hazardous waste constituents on premises wlkch CO\tl'd · 
threaten human health or the environment. Based on my 
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observations, there is evidence of the release of 
hazardous waste or hazardous waste constituents on 
premises which conld threaten human health or the 
environment. ~his release occurred when the surface 
impoundments were allowed to overflow. 

Pursuant to IC 13-7-4-l(c), no person shall deposit any 
contaminants upon the land in such place and manner 
which creates, or which would create a pollution 
hazard. Based on my observations, CCCI has deposited 
contaminants upon the land. This deposition is a 
result of the overflow of the surface impoundment, and 
the spillage from tank number 19 which i!l leaking, and 
the spillage which has occurred in the general 
operating, area. 

Pursuant to 320 IAC (4.I-I5-7(b) and (3)) (40 CFR 
265.56(b) and (j)), whenever there is a release of 
hazardous waste, the mergence coordinator must 
immediately identify the character, exact source, 
amount, and a real extent of any released materials. 
Based on my observations, CCCI has not identified the 
spilled material at the facility. 

Pursuant to 320 IAC (4.!)25]2-3) (40 CFR 265.2:22), a 
minimum of 60 ·em. (two feet) of freeboard shall be 
maintained in the surface impoundment. Based on my 
observations, CCCI has not maintained a minimum of 60 
em. (two feet) of freeboard in the hazardous waste 
surfa.:::e impoundment. 

Pursuant to 320 IAC (4.!-25-4) (40 CFR 265.223), 
earthen dikes shall have a protective cover. Based on 
my observations, ccci has not provided a protective 
cover for earthen dikes at the surface impoundments. 

Pursuant to 3:20 IAC (4.I-20-I through ~0-5) (40 CFR 
265.90 (through :265.94)), the owner or operator of a 
surface impoundment which is used to manage haza·rdous 
waste must implement a groundwater monitoring program 
capable of determining the facility's impact on the 
qualify of groundwater in the uppermost aquifer 
underlying' the facility. Based on my observations, 
CCCI has not implemented a groundwater monitoring 
program for the surface impoundments. 

Many of the tanks.on the facility were leaking and there is . ~ 
overall evidence of substantial spills or releases of tan~ <' .•. 
and surface impoundment contents onto the ground ~o.;~ on and 
off the facility. · ~ 
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Defendants admit that no brief outline of emergency 

equipment c~.pability was incl~ded in the contingency plan as 

required by 320 lAC 4.1-1B-3(e) (40 c.F.R. 265.52(e)), cited in 

Warner's list of violations at paragraph (b). Defendants also 

admit that cccr•s operating records did not have a code number 

for materials identified in them, therefore admitting in part the 

violation described in paragraph (c) of Warner's affidavit. 

Defendants assert tnese violations are de minimis, however, and 

argue that there are substantial factual disputes as to the other 

alleged violations. 

Defendants base their claims of factual disputes on two 

grounds: (1) CCCI does not have a surface impoundment (land 

disposal unit), so certain of the regulations which were 

allegedly violated do not apply, and (2) defendants deny that the 

activity or omissions underlying some of the violations ever 

occurred. 

With respect to the first~rgument, the court has already 

found that at least one land disposal unit -- Basin 19 -- exists 

at CCCI's Gary facility. The claim that the interim status 

regulations at issue do not apply because there is no land 

disposal unit therefore is without merit. The regulations do 

apply. 

Defendants' second argument -- that the actions or omissions 

.;'never occurred -- is largely unsupported. Defendants offered np r _ 

affidavit whatsoever to counter the Warner affidavit. ~~f~ndl:'-nts __ 

do refer to a certified answer filed on September 20, 1~5, by~· 
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defendant CCCI and signed by Hjersted in Cause No. N 264 before 

the Environmental Management'Board of the State of Indiana, a 
.. 

document to which the United states refers as well. That 

document, however, was in the record only as an exhil:lit in the 

preliminary injunction hearing held in this case in March, 1986, 

and was released on September 3, 1987, upon plaintiff's unopposed 

motion. Neither party has included a copy of the relevant 

portion(s) of that pocument with the summary judgment filings. 

The court, therefore, does not have the document before it to 

consider when ruling on the motion for partial summary judgment. 

The court will not speculate as to what is contained in a 

document not in the record, and will consider only the actual 

record before it. 

Defendants' bald denials in their response to plaintiff's 

motion are not by themselves adequate to controvert Warner's 

affidavit. See' Fed.R.Civ.P. 56(e) Y See~ Rule 11 of the 

General Rules of the United States District Court for the 
' 

Northern District of Indiana. 

13Fed.R.Civ.P. 56(e) provides in pertinent part: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party 
may not rest upon the mere allegations or denials of ~ 
the adverse party's pleading, but the adverse party's 
response, by affidavits or as otherwise provided in 
this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If the adverse ~ 
party does not so respond, summary judgment, tit 
appropriate, shall be entered against the ad~'rse 
party. 4r-
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Defendants also support their claim that certain of th~ 

alleged violations never ocqurre~ by asserting that the Warner 
- . 

affidavit, as well as the other affidavits submitted by the 

United States, are conclusory. With respect to the Warner 

affidavit, however, defendants challenge only paragraph (g): 

"Based on my observations, CCCI has not identified the spilled 

material at the facility." The court does consider this clause 

t ·o be vague in that; it does not specify what spilled material has 

not been properly identified. There is no dispute, however, that 

various materials have been spilled at the Gary facility, ~ 

~, Hjersted affidavit at ,11, Jan. 20, 1987 (filed Jan. 21, 

1987), and defendants do not so much as allege, much less support 

by affidavit or otherwise, that defendants dio in fact identify 

any of that spilled material as m~ndated by 320 IAC 4.l-18-7(b) 

and (j) and 40 C.F.R. §265.56(b) and (j) . Thus, the court finds 

that paragraph {g) of the Warner affidavit, taken in conjunction 

with the remainder of the reco~d, sufficiently suppcrts 

plaintiff's allegations that a violation of 320 IAC 4.l-l8-7(b) 

and (j) (40 C.F.R. §265.56(b) and (j)), occurred, and that 
. . 

defendants have not raised a disputed factual issue on that 

point. 

In sum, the court finds the United States has sufficiently 

· supported its claims that defendants violated numerous interim~ 

•tatus regulations, and defendants have failed to controvert 

those claims so as to raise disputed issues or materia~~~t. __ 

--
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summary judgment in favor of plaintiff United State• ~s therefore 

appropriate. . .. 

Conclusion 

For the reasons stated above, the court finds plain~tff 

United States has established liability under RCRA on the part of 

defendants CCCI and Norman B. Hjersted, for violating the 

requlations qoverni~g closure plans and certain interim status . . 

requirements. Accordingly, the court GRANTS plaintiff United 

States ' motion for partial summary judqment on the issue of 

liability . The issue of remedies, of course, remains to be 

determined. 

ENTER : November ~~- 1989 
.... ·· · ~ 

~-~~ 
j-OOG~·NITEO STATES }~ISTRIC'l' 

(__.-__.. / 
COURT 

4t - '{ 
'-· 
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UNITED STATES DISTRICT COURT Ifll!"6~l..!dJ 
NORTHERN DISTRICT OF INDIANA q::p 1 " 18iJ7 

HAMMOND DIVISION "-' ~ '' . 

' t 
UNITED STAfES OF AMERICA, 

r- Plaintiff 
' 

v. 

CONSERVATIVE CHEMICAL COM
PANY OF ILLINOIS, et al., 

Defendants 

) 

) 
) 
) 
) 
) 
) 
) 

0 R D E R 

A1._ __ 4·'", , 
R'CHARD E. TIMMONS, CLERK 

' US.DISTRICTCOURT 
Kr>~iHERN DISTRICT OF INDIANA ~ 

Civil No. H 86-9 

This matter is before the court on a "Motion to 

Intervene" filed by the Indiana Department of Environmental 

Management ("Indiana") on April 23, 1987. The defendants 

Conservation Chemical Company of Illinois ("CCCI") and Norman B. 

Hjersted filed in opposition on May 8, 1987. Finally, on June 

22, 1987, plaintiff United States Environmental Protection Agency 

("EPA") filed in support of Indiana's intervention. For reasons 

discussed below, Indiana's motion to intervene is hereby DENIED. 

I. 

The EPA brought this action on January 6, 1986 against 

the defendants for alleged violations of the Resource 

Conservation and Recovery Act of 1976 ("RCRA"l, 42 U.S.C. 

§§6901-6991, and corresponding Indiana environmental regulations 

320 IAC 4.1 et seq. The EPA's complaint seeks preliminary and 

permanent injunctive relief as well as the assessment of civil 

penalties. 



'• 

Prior to the commencement of the EPA's suit, Indiana 

filed an administrative complaint against CCCI on August 20, 

1985. The administrative action seeks injunctive relief as well ' . t 
as the as~ssment of civil penalties. After learning of the EPA 

r 
action, Iddiana opted to put its administrative procedure •on 

hold" pending the outcome of this federal suit.l/ Accordingly, 

for the next 14 months, Indiana neither prosecuted its admin-

istrative action nor sought intervention or relief in this 

federal action. 

Presently, this action is set for trial for Monday, 

September 14, 1987; the parties have prepared extensive pretrial 

briefs and complied with the rather stringent pretrial require-

ments imposed by this court in preparation for the trial. 

Additionally, there is a pending summary judgment motion, which 

is fully briefed by the parties, that the court must rule on 

before trial. 

II. 

In its motion to intervene, Indiana seeks intervention 

under Fed.R.Civ.P. 24(a) and (b) which provide: 

(a) Intervention of Right. Upon timely 
application anyone shall be permitted to intervene in an 
action: (1) when a statute of the United States confers 
an unconditional right to intervene; or (2) when the 
applicant claims an interest relating to the property or 
transaction which is the subject of the action and he is 
so situated that the disposition of the action may as a 
practical matter impair or impede his ability to protect 
that interest, unless the applicant's interest is ade
quately represented by existing parties. 

1/ 
In a letter dated February 25, 1986, Indiana informed 

CCCI that "because of the scope of relief in [the federal] action, 
[Indiana] will not pursue the .•• state administrative action, but 
will put the administrative action 'on hold' pending the outcome of the federal case.• 
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(bl Permissive Intervention. Upon timely 
application anyone may be permitted to intervene in an 
action: (1) when a statute of the United States confers 
~ conditional right to intervene; or (2) when an appli
c;ant' s claim __ o:t defense and the main action have a 
~estion of law or fact in common. When a party to an 
-~tion relies for ground of claim or defense upon any 
$tatute or executive order administered by a federal or 
§tate governmental officer or agency or upon any regula
tion, order, requirement or agreement issued or made 
pursuant to the statute or executive order, the office 
or agency upon timely application may be permitted to 
intervene in the action. In exercising its discretion 
the court shall consider whether the intervention will 
unduly delay or prejudice the adjudication of the rights 
of the original parties. 

Fed.R.Civ.P. 24(al and (b). 

In order to intervene as of right under Rule 24(al, a 

party msut satisfy four requirements: 

The application must be timely. The intervenor must 
show an interest relating to the property or transaction 
which is the subject of the action. The intervenor must 
show that the disposition may as a practical matter 
impair or impede the intervenor's ability to protect 
that interest. And, the intervenor must show that the 
interest is not adequately represented by existing 
parties. 

United States v. City of Chicago, 796 F.2d 205, 208-09 (7th Cir. 

1986) (quoting United States v. 36.96 Acres of Land, 754 F.2d 

855, 858 (7th Cir. 1985), cert. denied, 106 S.Ct. 1956 (1986)). 

"Failure to satisfy even one of these requirements is sufficient 

to warrant a denial of a motion to intervene as a matter or 

right." City of Chicago, 796 F.2d at 209 (citing Commodity 

Futures Trading Commission v. Heritage Capital Advisory Services, 

736 F.2d 384, 386 (7th Cir. 1984ll; see also City of Bloomington 

of Indiana v. Westinghouse Electric Corp., No. 85-2881, slip op. 

at S-6 (7th Cir. June 19, 1987). Defendants argue that Indiana's 

motion should be denied as untimely. -
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Timeliness is not a word of exactitude; it is not 

limited to chronological considerations but is to be determined 

' 
from all the circumstances. Citr of Bloomington, slip op. at 7. 

~ 

Relevant f~ctors to be considered in determining whether a 
f 
r 

motion is ~imely are: 

the length of time the intervenor knew or should 
have known of her or his interest in the case; the 
extent of prejudice to the original litigating parties 
from the intervenor's delay; the extent of prejudice to 
the would-be intervenor if her or his option is denied; 
and any unusual circumstances. 

Id. (quoting United States v. Kemper Money Market Fund, Inc., 704 

F.2d 389, 391 (7th Cir. 1983)); see also South v. Rowe, 759 F.2d 

610, 612 (7th Cir. 1985). 

In determining whether Indiana's motion to intervene was 

timely, the court first looks to the length of time Indiana knew 

or should have known of its interests in this case. Curiously 

enough, Indiana does not address this factor in its motion; 

however, as the defendants point out, the February 25, 1986 

letter from Indiana to CCCI clearly demonstrates that the state 

was aware of this case by at least that date; if not sooner. The 

court finds that Indiana knew of this suit even sooner. 

As discussed in a previous order by this court denying 

defendants' motion to dismiss, see United States v. Conservation 

Chemical Company of Illinois, 660 F.Supp. 1236 (N.D. Ind. 1987), 

RCRA requires the EPA to notify a RCRA-authorized state like 

Indiana of-the EPA's intent to bring an independent enforcement 

action in that state. Id. at 1244-45; 42 U.S.C. §6928(a)(2J. At 
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page two of its complaint, filed January 6, 1986, the EPA stated: 

"In accordance with Section 3008(a)(2l of RCRA, 42 U.S.C. 

§6928(al<2i, the State of Indiana has been notified of the com-
~ 

mencement ~f this aciton." Indiana was given actual notice of this case 

• ' as early as January of 1986, nearly 15 months before it sought 

intervention. Thus, examination of the first factor clearly 

establishes that Indiana's motion to intervene is untimely. See 

~··City of Bloomington, slip op. at 7-8 (11-month delay found 

untimely>: United NuclPar Corporation v. Canon, 696 F.2d 141 

(1st Cir. 1982) (7-month delay found untimely); NAACP v. New 

York, 413 U.S. 345, 356-66 (1973) (4-month delay found untimely). 

The next factor the court considers is the extent of pre

judice to the original litigating parties from the intervenor's 

delay. The original parties in this action have been involved in 

extensive discovery and the usual motion practice for a case this 

size since January of 1986. As mentioned earlier, the court has 

already ruled on a motion to dismiss filed by defendants and 

there remains a fully briefed summary judgment motion by the EPA 

-- all prepared and argued without the State of Indiana. In its 

response, the EPA argues that the addition of Indiana in this 

case will not cause any delay or interfere with its resolution. 

Plaintiff represents that Indiana's complaint raises no new 

issues and would require no additional discovery. Because defen-

dants have not disputed these contentions, the court finds that 

Indiana's 11th-hour intervention will not cause any undue delay or 

prejudice to the origianl litigating parties. 
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The third factor to be considered is the extent of pre-

judice to the would-be intervenor if its motion were denied. 

Indiana maintains that its "duty to enforce RCRA i.n Indiana may 
~ 

be impaire~ or impeded" if it were not allowed to intervene. The 
.. 

court disa~rees. The interests of the EPA and Indiana 

are identical in this action. As the EPA stated in its motion in 

support oE Indiana's intervention, Indiana raises no issues not 
;"-..._ ... 

I already raised by the EPA. This is so because the EPA and 

\Indiana share the same source for their authority to bring such 

/actions -- RCRA. In fact, Indiana obtained Phase I and Phase II 
i 

authorization under RCRA because its state regulations were found 

to be as stringent as the federal statutory provisions. See 47 

! Fed. Reg. 35970 (Phase I) and 51 Fed. Reg. 3953 (Phase II). 

While it is true that Indiana has primary enforcement authority, 

; see 1976 U.S. Code Cong. & Admin. News, 6238, 6269, the EPA 

retains the power to enforce RCRA through an independent enfor-

cement action in federal court, whether or not Indiana is party 

to that suit. 42 U.S.C. §6928(a); Conservation Chemical, 660 

F.Supp. at 1243-45. This power includes the authority to approve 

or disapprove defendants' closure plans. See 40 C.P.R. Part 265, 
.:::-:--··=-~------------· ·----------- ---~------------------

! Subpart G (1986). 

Thus, the court finds that Indiana's rights and interests 

are adequately represented by the EPA in this action and Indiana 

will suffer no prejudice if its intervention is denied. In fact, 

because the court finds that the positions of Indiana and the EPA 

are essentially identical, Indiana's proposed intervention would 

serve no apparent purpose, except perhaps to add to the already 

voluminous amount of paper generated by this case. 
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Finally, the court looks to see if Indiana has iden-

tified any unusual circumstances justifying its last-minute 

interventi9n.2/ In its brief, Indiana failed to point to any 
~ 

reason, un~sual or not, for why it did not intervene sooner or 
r 

why, despiie its long delay, it should be allowed to do so now. 

In sum, because (1) Indiana knew for over 15 months of 

its interest in this case before seeking intervention, (2) 

Indiana will suffer no prejudice if it is not allowed to inter-

vene, and (3) there are no unusual circumstances militating in 

favor of intervention (in fact, Indiana has offered no reason why 

its participation is needed), the court holds that Indiana's 

motion to intervene as a matter of right is hereby DENIED as 

untimely. 

Indiana also seeks permissive intervention under Rule 

24Cbl: however, regardless of whether intervention is sought as 

of right or by permission, "Rule 24 requires that the application 

be timely.• City of Bloomington, slip op. at 5-6 (quoting Delaware 

Valley Citizens' Council for Clean Air v. Pennsylvania, 674 F.2d 

970, 974 (3d Cir. 1982>>: ~also City of Chicago, 796 F.2d at 

208-09. Therefore, having previously found that Indiana's motion 

2/ "For example, if a would-be intervenor who failed to 
apply for intervention promptly after he became aware of his 
interest in the case could advance a convincing justification for 
his tardiness, such as that for reasons other than lack of 
knowledge he was unable to intervene sooner, this would militate 
in favor of a finding that his petition was timely." City of · 
Bloomington, slip op. at 12-13 (quoting Stallworth v. Monsanto 
Co., 558 F.2d 257, 266 (5th Cir. 1977)). 
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is untimely, the court holds that permissive intervention is also 

to be DENI~D.3/ 

III. 
CONCLUSION 

It is therfore ORDERED that Indiana's motion to inter-

vene is hereby DENIED. Furthermore, the Court ORDERS that the 

current trial date of September 13, 1987 in this case is hereby 

CONTINUED sine die. 

ENTER: September /'~ 1 1987 

STRICT COURT 

3/ 
Apart from the timeliness problem, the defendants 

correctly point out that Indiana has failed to establish (in 
fact, did not even address) a separate basis for subject matter 
jurisdiction for its claims, independnet of the court's juris
diction over the underlying action between the EPA and the defen
dants; an independent jurisdictional basis is required for 
permissive intervention. See E.E.O.C. v. Nevada Resort Ass'n., 
792 F.2d 882, 886 (9th Ci~l986l; Harris v. Amoco Production 
Co., 768.F.2d 667, 675 (5th Cir.l, cert. denied, 104 S.ct. 1186 
(1985); 3B J. Moore, Moore's Federar-Practice !24.18[4) at 
24-206 athrough 24-207 (2d ed. 1985). 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 

230 SOUTH DEARBORN ST. 

CHICAGO, ILLINOIS 60604 

REPLY TO THE ATTENTION OF: 

MAY 0 7 19~7 

MEMORANDm-1 

SUBJECT: Conservation Chemical RCFA Decision 
Clarifying Northside Sanitar L fill 

FR0'-1: ,Jonathan McPhee 
Assistant Regional 

THRU: Lawrence Kyte, Chief 
SWERB Section III 

TO: See Distribution 

5CS-16 

Attached is a recent opinion by Judge Moody, in the Nort.hern 
District of Indiana, denying a motion to dismiss filed by 
Conservation Chemical Company of Illinois. This RCRA facility 
was sued for violations of Subtitle requirements and for 
violation of the HSN}\ provisions on Loss of Interim Status. 
The president, Norman Hjersted was named personally. 

Their motion argued that their submission of a closure plan 
moots the case, that Northside barred EPA from enforcement in 
an authorized state and that Hjersted was protecte•1 by the 
corporate entity from any liability. 

The court hel<1 that "voluntary" submission of the closure plan, 
which is now under review by IDEM, did not moot the case since 
EPA was seeking penalties and other relief and that Hjersted, 
as a "person" under RCRA, could be found to be the owner and 
operator and hence, personally liable. For purposes of Federal 
enforcement, the Court foun<'l that EPA is not foreclosed from 
enforcement in an authorized State, especially where the State 
has not acted to enforce RCRA requiremenl:s or stayed that 
activity. The Court read the Northside decision as limited to 

a case on the effect of comments by the EPA Administrator on a 
public notice of a permit, as it in fact was. 
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UNITED sriTES DIS~RICT COURT 
NORTH;~ DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, ) · 
Plaintiff ) 

) 

FILED 
NOV OG 1989 

RICHARD E. TIMMONS, CL£RK 
U.a. DISTRICT COURT 

NORTHERN DISTRICT OF INDIANA 
v. ) 

) 
CONSERVATION CHEMICAL ) COMPANY OF ILLINOIS, at al., ) 

civil No. H 86-9 

Defendants ) 

0 R p E R 

This matter is before the court on United States' Motion for 
Partial Summary Judgment on .the Issue of Liability Against 
Defendants Conservation Chemical Company of Illinois and Norman 
B. Hjersted, filed December 31, 1986. Defendants conservation 
Chemical company of Illinois ("CCCI") and Norman B. Hjersted 
("Hjersted") responded on January 21, 1987 I and plaintiff United 
States filed its reply on February 9, 1987. 

Background 

The United states filed this suit under Sections 3008(a) and 
(g) of the Resource conservation and Recovery Act ("RCRA"), 42 
U.S. C. §6908(a) and 6908(g), alleging that numerous violations of 
RCRA occurred at a hazardous waste treatment, storage, and 

,_ - ~·."'!" disposal facility in Gary' Indiana (the "Gary facility") operat~, ""· cC ·.:. • 

by CCCI and Hj ersted, CCCI' s president and principal sha{~lder. -:- ;~ 
Defendants have conducted waste treatment, storage, and «FfSposal "·· 
activities at the Gary Facility continuously since approximately 

1 r,,M ~~: ~~11 
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1970. The facility was in Qperation on November 18, 1980, when . : 
the RCRA"regulations at issue in this case became effective. The 
Gary facility attained "interim status" under RCRA, which allowed 
defendants to continue operating, but also made them subject to 
certain RCRA regulations. Defendants continued their hazardous 
waste activities until mid-December, 1985, when they halted 
operations at the request of the Environmental Protection Agency. 

In this action7 the United states seeks a court order 
requiring defendants to close the Gary facility in accordance 
with the closure and post-closure requirements of RCRA and to 
comply with certain additional RCRA regulations. In addition, 
the United States seeks civil penalties for defendants' alleged 
failure to submit and implement adequate closure and post-closure 
plans, and for alleged violations of certain RCRA interim status 
regulations. The United States seeks, by the instant motion, to 
obtain a ruling on the issue of liability only, leaving the issue 
of remedies for later trial. 

Statutory and Regylatory Scheme 

The court has already set out in great detail the statutory 
and regulatory scheme which governs this action. See United 
States y. Conservation Chemical Co. of Illinois ~19 F.Supp. 1236. 

':-7 -i-(N.D.Ind. 1987). Rather than repeat that entire explanation, the' ~? 
i-~ (?--:--oourt will merely summarize it here. 
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congress passed the Resource Conservation and Recovery Act, . ' . ' ' 42 u.s.c .. §6901-6991 in 1976. Section 3004(a) of RC.RA, 42 U.s.c. 
§6924(a), requires the Administrator (of the EPA) to "promulgate 
regulations establishing such performance standards, applicable 
to owners and operators of facilities for the treatment, storage, 
or disposal of hazardous wastes • . . as may be neoessary to 
protect human health and the environment." RCRA §3005(a), 42 
u.s.c. §6925(?), further requires the Administrator to promulgate ' . 

regulations requiring owners or operators of existing hazardous 
waste treatment, storage, or disposal facilities to obtain a RCRA 
operating permit. 

The regulatory scheme as promulgated provides for ha~ardous 
waste facilities in existence on the effective date of RCRA to 
file a Part A application giving certain minimal information 
about the facility. If the Part A application is found to be 
sufficient, the facility is granted "interim status'' and is 
"treated as having been issued a permit." 42 u.s.c. §6925(e); 40 
C.F.R. §270.70. During its period of interim status the facility 
must comply with operating standards set out at 40 C.F.R. Part 
265. 

Following its achievement of interim status, the facility 
must file a Part B application, providing much more detailed ~ 
information than was required for the Part A application. Under · 
the 1984 amendments to RCRA, a facility that had been granted '• • interim status before November 8, 1984 will have that at~s· 
terminated on November 9, 1985, should the facility fa±l~o apply 

3 
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for a final determination re~arding the issuance of a permit . . 
pursuant to 42 u.s.c. §6925(c) ·(Part B application) before 
November 9, 1985, and to certify that it is in compliance with 
all applicable groundwater monitoring and financial 
responsibility requirements. 42 u.s.c. §6925(e) (2) (as amended 
by P.L. No. 98-616, 98 Stat. 3221). 

Section 3006 of RCRA, 42 u.s.c. §6926, provides that a state 
may obtain federal authorization to administer the RCRA hazardous ' 
waste program in that state. On January Jl, 1986, the U.S. EPA 
granted to the State of Indiana final authorization under Section 
3006(c) of RCRA to carry out the RCRA hazardous waste management_ 
program in Indiana. 51 Fed. Reg. 3953. The Indiana regulations 
are codified at 320 Indiana Administrative Code (''lAC") Article 
4.1, and many are identical to the corresponding federal 
regulations. 

Under the Indiana regulatory scheme, the owner or operator 
of a hazardous waste facility must submit closure and post
closure plans as a part of the Part B permit application, 320 lAC 
4.l-34-5(b) (13). In addition, the owner or operator must submit 
a current closure plan at least 180 days before the date closure 
is expected to begin, and must submit two copies of the plan 
within fifteen days after the facility loses interim status. 
IAC 4.l-21-3(c). 

~-:,-· ... 
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Standar4 or Revi•w 

Summary judgment is-appropriate when the pleadings, 
depositions, answers to interrogatories, admissions and 
affidavits "show there is no genuine issue as to any material 
fact and that the moving party is entitled to judgment as a 
matter of law." Fed.R.Civ.P. 56(c); ~flip Side Productions, 
Inc. v. Jam Productions. Ltd., 843 F.2d 1024 1 1031 {7th Cir.), 
cert. denied, 109 S'.Ct. 261 (1988). The court must view the 
record and any reasonable inferences which may be drawn from it 
in the light most favorable to the non-moving party. P.H. 
Glatfelter co. v. Veith. Inc., 784 F.2d 770, 774 (7th Cir. 986), 
Furthermore, "[w]hen a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest 
upon the mere allegations or denials of the adverse party's 
pleading, but the adverse ~arty's response, by affidavi~s or as 
otherwise provided in this rule,, must set forth specific facts 
showing that there is a genuine issue for trial. If the adverse 
party does not so respond, summary judgment, if appropriate, 
shall be entered against the adverse party." Fed.R.Civ.P. 56(e); 
see also Celotex Corp. v. Catrett, 477 u.s. 317, 106 s.ct. 2548, 
2553 (1986). 

Findings of Fact 

Defendant CCCI is a corporation organized under the~~~ of _ 
the State of Missouri and doing business in the state of ~diana.:.,· 
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CCCI purchased the Gary facility, located at 6500 Industrial . -Highway, Gary, Indiana, in 'l:91s8. Since 1968, CCCI has owned and 
operated an industrial wa'ste treatment, storage, and disposal 
facility at the Gary site. 

Defendant Norman B. Hjersted, an individual, is the 
president, chairman of the board of directors, treasurer, and 
principal shareholder (owning more than 90% of the stock) of 
CCCI. He was an incorporator of CCCI, .and has been its preside11t 
since its incorporation in 1968. He has been on the board of 
directors since the date of incorporation as well. Hjersted 
received a salary for his work with CCCI, while officers who do 
not contribute to the day-to-day running of the company have not 
been paid a salary. Hjersted has a degree in chemical 
engineering, and has been in the industrial waste treatment 
business for over 27 years. 

Hjersted considers himself to be the person in charge at the 
Gary facility and is responsibl~ for environmental compliance 
there. His approval is required for major expenditures, plant 
managers must clear with him all expenditures in excess of 
approximately $750.00, except for the purchase of raw materials, 
He is a member of a group that he claims makes many of the 
management decisions, and he executes documents on behalf .of the, .. 
company as its president. Hjersted is familiar with and 
designed, either wholly or in large part, the treatment processe'a: li'r'~ 

• at the Gary facility whereby ferrous chloride is convert~;to 

" ferric chloride. 
· "· 
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Between 1968 and 1974, Hjersted was present at the Gary 
facility on between one hai( -and two thirds of the working days. 
After moving his residence to Missouri in 1975, he visited the 
Gary facility every month. Beginning around late 1984 to 1985 
his visits slowed to once every three months. He telephoned the 
plant manager of the Gary facility nearly every day, however, ·to 
discuss operations, production, leaks, and other problems. He 
gave direct instructions at various times to move materials and 
wastes from one treatment or storage unit to another at the Gary 
facility. 

The Gary facility, which is about four acres in size, has 
been used by CCCI to store, treat, and transport hazardous waste 
CCCI since N<:>vember 19, 1980. One hazardous waste that CCCI has 
stored and treated at the Gary facility is spent pickle liquor. 

CCCI submitted Part A of its RCRA hazardous waste permit 
application on November 18, 1980. Although ordered by the EPA to 
submit Part B of its permit application by June 20, 1984, CCCI 
submitted its Part B permit application on July 13, 1984. u.s. 
EPA notified CCCI of deficiencies in that Part B application by 
letter dated January 30, 1985. CCCI submitted a revised Part B 
permit application on May 14, 1985. Hjersted personally reviewed 
and signed Parts A and B of CCCI's permit applications. The 
closure plan submitted with each of the Part B permit 
applications was rejected as deficient, and CCCI did not resubm.i.t •" i: t:~ ~-, 

two copies of its closure plan or modified closure 
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State of Indiana or to u.s . .,F;PA within fifteen days after 
November·s, 1985. 

The revised Part B application indicates there is one 
surface impoundment at the Gary facility, which will be referred 
to as "Basin 19'' in this order. While the parties dispute what 
materials were placed into Basin 19 it is undisputed that Basin 
19 contained material that was, in one way or anther, derived 
from spent pickle 1~quor. 1 CCCI's Part B permit application 
indicated that the material in Basin 19 was tested and found to 
have a pH of 1.8, 2 indicating a high level of acidity. 

Theodore Warner, an environmental scientist with the Indiana 
State Board of Health, inspected the Gary facility on August 29, 
1984 and on March 25 and 29, 1985. He observed the following 
violations: 

a. Pursuant to 320 IAC [4.l-41-6(d)] (40 CFR 265.15(d)), the owner or operator shall record inspections in an inspection log. Based on my observations, CCCI has not recorded daily inspections of the areas subject to spills in an inspection log. 

1The United States asserts at least some of the material was spent pickle liquor, while defendants claim it was processed waste water from manufacturing operations and pickle liquor which was chemically treated or neutraized. 

2Defendants submitted an affidavit sworn to by Hjerstecf repu~iating the report of a 1.8 pH in Basin 19. Hjersted claimed - Y a metal t~nk left in. Basir~ 19 fox; several year~ did not show signs,' Ji:' c' ,:."' of aiqnifl.cant deterl.oratl.on as l.t would have lf the tank had been ~ ' ..... <r immersed in an acid bath of 1.8 pH for that period of ~~e. As noted on page __ of this order, infra, however, circu-antiai _ evidence that the material in Basin 19 may not have beeif.highly"'·, ·· acidic for years on end does not controvert the claim thiit 1 for at least a limited period of time, the material in Basic 19 ~id have a pH of l. 8. 
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b. Pursuant to 320 IAC (4.1-18-J(e)] (40 CFR 265.52(e)), the contingency plan shall include a list of all equipment at the {4eility, location of equipment, physical description of each item on the list, and a brief outline o'f its capabilities. Based on my review of the plan, CCCI has not included a brief outline of the capabilities of all emergency equipment in the contingency plan. 

c. Pursuant to 320 IAC (4.1-19-4(b)] (40 CFR 265.73(b) (1)), the operating record shall contain a description and the quantity of each hazardous waste received and the method(s) and date(s) of each waste's treatment, storage, or disposal at the facility as required py Appendix I of 40 CFR 265. Based on my review of'the record, CCCI has not provided a description and the quantity of each hazardous waste received and the method(s) and date(s) of each waste's treatment, storage, or disposal at the facility as required by Appendix I in operating record. 
d. Pursuant to 320 IAC [4.1-16-5(b)) (40 CFR 265.14(b), security measures shall include 24-hour su~;eillance or an artificial or natural barrier around the facility with a means to control entry. Based on my observations, CCCI has not provided security measures which include 24-hour surveillance or an artificial or natural barrier around the facility with a means to control entry. There is no controlled entry at the facility and the fence is in bad repair. 
e. Pursuant to 320 IAC [4.1-17(2)) (40 CFR 265.31), the owner or operator shall manage hazardous wastes to prevent fire, explosion, or release of hazardous waste or hazardous waste constituents on premises which could threaten human health or the environment. Based on my observations, there is evidence of the release of hazardous waste or hazardous waste constituents on premises which could threaten human health or the environment. This release occurred when the surface impoundments were allowed to overflow. 
f. Pursuant to rc 13-7-4-l(c), no person shall deposit any contaminants upon the land in such place and manner "'-' which creates, or which would create a pollution hazard. Based on my observations, CCCI has deposited contaminants upon the land. This deposition is a , , (-.;" .:!, result of the overflow of the surface impoundment, and the spillaqe from tank number 19 which is leaki~~-'!n<L the spillage which has occurred in the general ~- ,- .-operating area. ...., -
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g. Pursuant to 320 IAC (4.1-15-7{b) and (j)] (40 CFR 265.56(b) and (jl:);,whenever there is a release of hazardous waste, the emergency coordinator must immediately identify the character, exact aource, amount, and the real extent of any released materials. Based on my observations, CCCI has not identified the spilled material at the facility. 

h. Pursuant to 320 IAC [4.1-25-2,-3] (40 CFR 265.222), a minimum of 60 ern. (two feet) of freeboard shall be maintained in the surface impoundment. Based on my observations, CCCI has not maintained a minimum of 60 em. (two feet) of freeboard in the hazardous waste surface impoundment. 

' i. Pursuant to 320 IAC [4.1-25-4) (40 CFR 265.223) 1 earthen dikes shall have a protective cover. Based on my observations, CCCI has not provided a protective cover for earthen dikes at the surface impoundments. 
j. Pursuant to 320 IAC (4.1-20-1 through 20-5] (40 CFR 265.90 [through 265.94]), the owner or operator of a surface impoundment which is used to manage hazardous waste must implement a groundwater monitoring program capable of determining the facility's impact on the qualify of groundwater in the uppermost aquifer underlying the facility. Based on my observations, cccr has not implemented a groundwater monitoring program for the .surface impoundments, 

Many of the tanks on the facility were leaking and there is overall evidence of substantial spills or releases of tank and surface impoundment contents onto the ground both on and off the facility. 

Furthermore, defendants admit the Gary facility does not 
have a RCRA groundwater monitoring system, nor has it certified 
compliance with the RCRA groundwater monitoring and financial 
assurance requirements as of November s, 1985. 

10 
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Discusdon 

Elements of Liability 

The United States sets out {and defendants do not dispute) 
that the following elements must be proved for liability to 
attach under Section 300B{a) of RCRA, 42 U.S.C. §692B(a): 

l. That the 
1004(15) 

2 . that the 
Facility 

3. that the 
storage, 
and 

defendants are ••persons" as defined in Section 
of RCRA, 42 U.S.C. §6903(15); 

defendants are "operators" of the Gary 
within the meaning of 320 IAC 4.1-1-7; 

Gary facility is a hazardous waste treatment, 
or disposal facility which is subject to RCRA; 

4. that the defendants failed to comply with RCRA 
requirements applicable to operators of the Gary facility. 

Of the above elements, there is no di~pute that both 
Hjersted and CCCI are ''persons'' as defined in S~ction 1004(15) of 
RCRA, 42 u.s.c. §6903(15) . 3 There is also no dispute that CCCI 
is an "operator" of the Gary facility. 4 Finally, there is no 
dispute that the Gary facility is a hazardou~ waste treatment, 

3Person is defined as "an individual, trust, firm, joint stock company, cornoration (including a govermnent corporation) , partnership, association,. State, municipality, commission, political subdivision of a State, or any interstate body;" 4.2 u.s.c. §6903 (15) (emphasis added). 

411 0perator" is defined as "the person responsible· for tne overall operation of a facility." 320 IAC 4 .1-l-7. !Wfendants concede in their response to the instant motion for parti~sumrna·ry ..__ judgment that "it is clear that the company [CCCI] is :tJri!t perso)"l' responsible for the facility's operation." Oefendant's.:tesponse; Jan. 21, 1987 at 17 (emphasis in original). 

11 
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storage, or disposal facility which is subject to RCRA. 5 The 
parties do dispute, however·,: whether defendant Hj ersted may be 
personally liable under RCRA as an "operator" or otherwise; the 
applicability of certain RCRA-inspired regulations to the 
facility; and whether any violations occurred regarding the 

applicable requirements. 

The issues to be resolved with respect to this motion, then, 
are (l) whether defendant Hjersted is ~n "operator" of the Gary 
facility as defined in 320 IAC 4.1-1-7 (or whether he may be 
liable under RCRA even if he is not an operator); (2) what 
regulations are applicable to the Gary facility; and (3) whether 
the applicable regulations were violated. 

(l) Pefendant Hiersted•s Liabi1itv 

The united States argues that defendant Hjersted, as 
president, chairman, treasurer, principal shareholder, and person 
in authority at CCCI, should be held personally liable for such 
violations of RCRA as may be proved in this case. Defendants 
argue in response that Hjersted may not be held personally liable 
unless he is an "operator" of the Gary facility as that term is 
defined in 320 IAC 4.1-1-7. Because "operator" is defined in 
that regulation as "~ person responsible for the overall 
operation of a facility," (emphasis added), defendants claim that -· i-'- ,~;?---- -~~· 

\~--5The parties have stipulated that CCCI has treated ~ stored. hazardous waste at the Gary facility, and defendants did n'Gt attempt to argue otherwise. in their response to the. instant. motion. 

12 
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there can be only one operator of a facility, and that CCCI, not 
-Hjersted, is the operator ot:the Gary facility. 

The court notes first that it has already found that 
Hjersted, as a corporate officer of CCCI, may be held liable 
under RCRA regardless of whether he himself qualifies as an 
"operator," as long as he was actively involved in the alleged 
violative activity. See United States v. conservation Chemical 
Co. of Illinois, 660 F.Supp. 1236, 12 (N.D. Ind. 1987); accord 
United States v. Northeastern Pharmaceutical & chemical co., BlO 
F.2d 726, 745 (8th Cir. 1986) ("[iJmposing liability upon only 
the corporation, but not those corporate officers and employees 
who actually make corporate decisions, would be inconsistent with 
Congress' intent to impose liability upon the persons who are 
involved in the handling and disposal of hazardous substances.''} 

As for potential liability as an ''operator'' of the Gary 
facility, a recent decision issuing from this district has 
established that a hazardous waste facility may indeed have more 
than one operator for RCRA purposes, despite the apparent 
limitations of the definitional language. 6 United States v. 
Environmental Waste Control, Inc., 698 F.Supp. 1422, 1429 (N.D. 
Ind. 1988). According to Judge Miller's decision in 
Environmental Waste Control, operator liability may be imposed 

,, 
~he court does not deem it important that Judge Mil~r cited to the definition of "operator" found in the federal r•q~tions, _ 40 C.F.R. §260.10, while the parties in this case have 11&2oked to<'< the Indiana regulations, 320 1 AC 4.1-1-7. The two definit!ons ar. identical. 

< 
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pursuant to §3008(g) of RCRA, 42 u.s.c. §6928, on actively-. " 
involved .responsible corpqt"ate officials as well as on the 

corporation itself. lQ. This finding is consistent with other 
courts' interpretations of Congress' general statutory scheme for 

liability in the regulation of hazardous wastes. See ~. 

United States v. Northeastern Pharmaceutical & Chemical Co., 

supra (applying to RCRA §7003(a), 42 u.s.c. 9673(a)): United 

states y, Conservation Chemical Co., 628 F.Supp. 391 (W.O. Mo. 

1985) (applying to CERCA §107 (a), 42 U.S. C.· §9607 (a)). The court 

concludes, consistent with the above-cited cases, that both 

Hjersted and CCCI may be liable under RCRA as operators of the 

Gary facility. 

In considering whether the government has established that 

Hjersted is in fact liable as an operator of the Gary facility, 

or as a corporate official actively involved in RCRA violative 

activity, the court looks to the uncontroverted facts that 

Hjersted is the president, chairman of the board, treasurer, and 

principal shareholder of CCCI (owning more than 90% of the 

outstanding stock); that the only other officers or directors 

Attorney Denver Veld and Hjersted's son, Lawrence Hjersted --

play a significantly smaller role in running the corporation than 

Hjersted does; that Hjersted designed, either wholly or in large ·~ 
~ 

part, the treatment processes for the conversion of ferrous 
.f' ~ chloride to ferric chloride at the Gary facility; that Hjersted,' (~ 

• 
visited the facility on between one-half and two-thirds ~cthe~ ~ 

~ ", ~-

working days until he moved to Missouri in 1975, after wBich he~~ 

14 
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visited the facility on a monthly basis and later on a tri
monthly basis; that even af~~ he moved away, Hjersted talked to 
the plant manager nearly every day on the telephone discussing 
any leaks or spills that occurred, as well as other aspects of 
the facility's operation and production; and that Hjersted was 
concededly responsible for environmental compliance at the Gary 
facility. 

Although Hjersted asserts by affidavit that CCCI ~as managed 
' 

by a group or committee which operated by consensus, and that 
many decisions were made directly by plant managers rather than 
by himself, these facts de not controvert the fact that Hjersted 
was activ~ly involved in the operations of the Gary facility and 
that he was ultimately responsible for environmental compliance 
there. Taken in conjunction with his status as corporate officer 
and director and his overwhelming control of the outstanding 
stock, the court believes it supplies a sufficient basis for 
finding that Hjersted is personally liable for such of the 
alleged violations as rnay be proved in this case, whether as an 
actively-involved corporate official or as an operator of the 
Gary facility. 7 

' ,., 7The court notes that Hjersted would not be liable as an actively-involved corporate official for isolated occurrences done without his knowledge and contrary to company policy. None of the_ <'(c alle9ed violations are of that sort, however. All involve overt' .. •:•· acts or om~ssions wi ~hin his range of knowledge and responi.l.}:)j~i tY., ~ __ such as fa~lure to f~le an acceptable closure plan, failu~o keep , ,certain records, or failure to provide cover or earthen "tlti.kes Qrc c sufficient freeboard around land impoundments. 

1:- --
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(2) Applicability of BCRA Regulations . -
Defendants challenge-the applicability of certain RCRA 

regulations to the Gary Facility on two grounds: (a) No material 
(hazardous or otherwise) was placed into two of the four basins 
at the Gary facility after the effective date of the hazardous 
waste regulations, so those regulations do not apply to those two 
basins; and (b) most, if not all, of the regulations which were 
allegedly violated apply only if the Gary facility contains a 
land disposal unit•• and defendants deny that any of the basins at 
CCCI'S Gary facility are land disposal units. 

(a) Application of RCRA to Pre-~CRA Activities. 

The court notes first that plaintiff United States has 
limited its motion for partial summary judgment on the issue of 
land disposal units (basins into which hazardous wastes have been 
placed) to a single basin -- Basin 19; This is not one of the 
basins defendants claim has received no material after the 
effective date of the regulations. Because defendants' argument 
goes only to basins not addressed by the United States, it would 
seem to be irrelevant to the instant motion. However, because 
the issue will ultimately need to be resolved whether the instant 
liiOtion is granted or denied, the court Will address it at this 
time. 

It is well-established that much of RCRA authorizes.i2Jll,Y 
. ~~·· 

Chesapeake Bay Found., fa4 U.S .• · ,-
prospective relief. Gwaltney v. 

1_6 

W;,_ 
l-? 
-:*'"· 
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49, 108 s.ct. 376, 381 n.2 (1987); United States v. 

Northeastern Pharmaceutical i "Chemical Co. , 810 F. 2d 726 (8th 

cir. 1986); Lutz y. Chromotex. Inc., 718 F.Supp. 413, 424 {M.D. 

Pa. 1989). Even where only prospective application of the 

statute is contemplated, however, current or continuing 

violations may be addressed despite the fact that they may have 

originated in activities occurring before the effective date of 

the statute. See ~· United States v. Northeastern 

Pharmaceutical & Chemical Co., supra, United States v. Price, 523 

F.Supp. 1055 (D. N.J. 1981}. Thus, although the actual disposal 

of hazardous waste into a land disposal unit.is not a violation 

of RCRA if the disposal occurred before the material was 

established by regulation to be a hazardous waste, see Chemical 

Waste Management. Inc. v, ·u.s. EPA,669 F.2d 1526, .1531 (D.C. Cir. 

1989), the current storage of that hazardous waste in the land 

disposal unit may subject the owner or operator of the facility 

to RCRA liability if the storage is carried out in violation of 

one or more of the RCRA regulations. See generally United States 

v, Price, 523 F.Supp. at 1069-74; see also United States v. 

Northeastern Pharmaceutical & Chemical Co., SlO F.2d at 741-42. 

Even if material is not listed as hazardous at the time it is 

placed into a storage unit, ''(h]azardous waste listings are 

retroactive, so that once a particular waste is listed, all 

wastes meeting that description are hazardous wastes no matter ,, r{c, .~-,.. 

when disposed." Chemical WasteManagement, Inc.v. u.s.~~~~ 8~9 

F.2d at 1530-31 (quoting 53 Fed.Reg. 31, 147 (Aug. 17, l~)). 



• • 

___ 6\'d GNOWWI:JH WOI:l~ 

In sum, the fact that no material was placed in certain 
basins after the effective date of the applicable requlations 
does not, in itself, absolve defendants of liability with respect 
to those basins if the basins, after that effective date, still 
contained hazardous wastes placed there previously. Whether 
liability exists regarding the two basins at issue, or whether 
any potential relief order may encompass those two basins, af 
course, must await further proceedings. 

(b) Land Disposal units or Facility 

Although RCR.A does not define "land disposal facility", 
Section 3004(k) of RCRA, 42 u.s.c. §6924(k) defines the term 
"land disposal'' to include ''any placement of such hazardous waste 
in a landfill, surface impoundment, waste pile, .... " (emphasis 
added). Thus, a facility that contains a surface impoundment 
used for disposal, treatment, or storage of hazardous wastes is a 
"land disposal facility" within the meaning of Section 3005(e) (2) 
of RCRA, 42 U.S.C. §6925(e) (2). See United States v. T & S Brass 
and Bronze Works, Inc., F.Supp. 314, 320 {D.s.c. 1988). 

CCCI'S Part A permit application and Part B permit 
application both indicate that there is a surface impoundment at 
the Gary Facility. Although there are four basins at the Cary ~ 

facility over which the parties have been in dispute at various .. 
times during the course of this litigation, the United 
concentrated on the Basin 19 area for purposes of this 

18 
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judgment motion. 

The government asserts·that spent pickle liquor, a "listed"8 

hazardous waste, was placed in Basin 19, thereby qualifying Basin 

19 as a land disposal unit under RCRA section 3004(k), 42 u.s.c. 

§6924(k). Defendants argue in response that the Indiana 

Hazardous Waste rules exclude pickle liquor which is recycled for 

use in water treatment facilities, and CCCI reused the pickle 

liquor it purchased, to produce waste water treatment products. 
' 

Defendants are apparently basing their argument on 320 IAC 4.1-

6(a) (1) (i) (40 C.F.R. §261.6(a) (3) (i)) which exempts from much of 

the hazardous waste regulatory scheme "a spent pickle liquor 

Which is reused in wastewater treatment at a facility holding a 

National Pollutant Discharge Elimination System (NPDES) permit, 

or is being accumulated, stored, or physically, chemically, or 

biologically treated before such reuse." Nowhere do defendants 

so much as allege, much less support with affidavits or other 

documentation, that either cccr·or any facility which purchased 

the recycled spent pickle liquor from CCCI for wastewater 

treatment purposes held a NpDES permit. Furthermore, 320 lAC 

4.l-3-6(a) (l) (i) on its face covers only the spent pickle liquor 

which is or will be reused for wastewater treatment. It does not 

expressly extend to cover either spills that are not reused or 

waste qenerated by the treatments of the pickle liquor, such as 

the material allegedly disposed of in Basin 19. 

8A "listed" hazardous waste is a waste included on "'the list found in 320 lAC 4.1-6-3, 40 C.F.R. §261.32. 

19 
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court finds that 320 IAC 4.1-3-6(a) (1) {i) (40 C.F.R. 
§261.6(a) (3) (i)) is inapplioaole to the material in Basin 19 in 
this case. 

Defendants offer three ~ore interrelated arguments in 
response to the United states' assertion that Basin 19 is a land 
disposal unit: (1) the material put into Basin 19 was not pickle 
liquor or hazardous waste at all, but rather was a non-hazardous 
product that had been made from, or was a byproduct of, . 
chemically treated or neutralized pickle liquor; (2) even if some 
of the material could be considered waste, it was not "listed" 
waste, but ''characteristic'' waste, which is no longer classified 
as hazardous waste once it has been treated (as the material in 
basin 19 purportedly was) so that the characteristic is no longer 
exhibited; and (3) a statement in one of CCCI's permit 

applications characterizing the liquid in Basin 19 as hazardous 
due to a low pH was apparently incorrect. (Defendants assert a 
metal tank which has been stored in Basin 19 "for several years• 
has not been corroded away like it would have been had the pH 
indeed been 1.8 as the permit stated.) 

Although defendants dispute that actual pickle liquor was 
placed in Basin 19, there is no dispute that whatever the 
material was, it was derived in some way from spent pickle 
liquor. Spent pickle liquor is defined as a hazardous waste 
because it is found in the list of hazardous wastes in both 

' ' tederal and state of Indiana regulations. See 40 C.F.R.~~:. 
§26l.30(a); §261.32, Haz. waste No. K062; 320 IAC 4.1-~-~); 

20 
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4.1-6-3, Haz. Waste No. l<0€2. According to the regulatory 

scheme, " ~azardous waste wi·:ti"' remain a hazardous waste." 320 

IAC 4.1-3-J(c) (i). Parag~aph (d) (2) of 320 IAC 4.1-3-3 allows an 
exception to paragraph (c) if "[i)n the case of a waste which is 

a listed waste in 320 IAC 4.1-6, contains a waste listed in 320 1 
AC 4.1-6, or is derived from a waste listed in 320 IAC 4.1-6, it 

also has been excluded from paragraph (c) pureuant to 320 IAC 

4.1-1.'' Thus, a "listed'' hazardous waste, as well as anything 

derived from a "listed" hazardous waste, remains hazardous unless 

it is exempted pursuant to 320 lAC 4.1-1. 

320 IAC 4.1-1 provides for petitions for delisting pursuant 

to 40 C.F.R. §§260-20 and 260.22. See 320 IAC 4.1-1-4. Under 40 

C.F.R. §§260.20 and 260.22, the party seeking to have any 

particular material "delisted" -- i.e, exempted from hazardous 

waste regulation at a particular facility -- must file a petition 

requesting such ·action. No such petition was filed by CCCI for 

the Gary facility. Thus, any material derived from spent pickle 

liquor at that facility is still classified as hazardous 

according to the regulatory scheme. 

Defendants argue, however, that the material placed in Basin 

19 was not a "listed'' hazardous waste at all, but only a 

"characteristic" waste, and as such, is only hazardous if it 

exhibits one or more characteristics of hazardous waste: 

iqnitabiity, corrosivity, reactivity, or EP toxicity. au 32o 
.~ .... :..~ 

i- ,_ &(( .,_.,- ... --.... 
• IAC 4.1-5-1 iU< ~~ 40 C.F.R. §261.20 ~ u.g_,_ It appea{.,:':· 

defendants base their claim that the material was a 
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"characteristic" waste on 320 IAC 4.4-3-3(c) which provides in 

pertinent part: 

(ii) The following solid wastes are not hazardous even 
though they are generated from the treatment, storage, or 
disposal of a hazardous waste, unless they exhibit one or 
more of the characteristics of hazardous waste: (A) Waste 
pickle liquor sludge generated by lime stabilization of 
spent pickle liquor from the iron and steel industry. 

320 IAC 4.4-3-3(C) (2) (ii); 40 C.F.R. §26l.3(b) (2) (ii). 

Defendants assert this exemption applies to the material placed 
' in Basin 19 because' that·material is derived from the lime 

stabilization treatment of spent pickle liquor purchased from the 

iron and steel industry. 

Although the language of the regulation itself is ambiguous 

the entry in the Federal Register beginning at 49 Fed.Reg. 23284 

makes it abundantly clear that 40 C.F.R. §26l.3(b) (2) (ii), from 

which the Indiana regulation was copied verbatim, applies only to 

sludge generated within the iron and steel industry it.self, not 

to sludge generated at other treatment facilities from pickle 

1 iquor which came from the iron'' and steel industry. 9 Because 

9"As stated earlier, [lime stabilized waste pickle liquor 
sludge ("LSWPLS") is also generated by industries other than the 
iron and steel industry (e.g., engraving, fabricated· metal 
products, household appliance, commercial treatment facilities, 
and others). Although the [Environmental Protection] Agency has 
determined that treatment of spent pickle liquor from the iron and 
steel industry is typically effective, this may not be the case for 
LSWPLS generated from other industry categories. ~,. 

The Agency lacks comprehensive, industry - wide data on these 
other sludges and also does not have data on whether wastes with interfering properties might be commingled with these sludges. T}1e -,,·_._ 
iron and steel industry likewise has clarified that its petitidfl ~~-, 
has no applicability for LSWP.LS generated by plants o\C:rside the iron and steel industry. Thus, the AGency will .continue ~p-roceed ;:-delisting petitions for LSWPLS that is generated in· i~ustrie!L · ~
other than iron and steel on an individual basis" 40 Fed.~g. 232lf4 
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CCCI is not an iron or steel producing or processing facility, 

320 lAC 4.1-3-J(c) (2) (ii) (a"nd'the parallel 40 C.F.R. 

§26l.3(b) (2) (ii)) does not apply to reclassify any sludge 

generated at its facility from ''listed'' waste to "characteristic'' 

waste. 

In sum, the court concludes that the material placed in 

Basin 19 was ''listed" waste, not "characteristic'' waste, and thus 

was classified as hazardous because it was never "dglisted.'' 

However, even if the court were to conclude the waste in 

Basin 19 was indeed "characteristic'' i.e., was not hazardous 

unless it displayed one of the characteristics of hazardous waste 

-- the court finds that at least one characteristic was 

demonstrated to be present at one time in Basin 19. According to 

CCCI' s own Par1: B permit application, which. was indisputably 

reviewed and signed by Hjersted on behalf of CCCI, the pH in 

Basin 19 was tested and found to be 1.8. The relevant 

regulations provide that an aqueous solid waste exhibits the 

characteristic of corrosivity if it is properly tested and found 

to have a pH less than or equal to 2. ·320 IAC 4.I'-5-3(a)(l); 40 

C.F.R. §261.22(a) (1). Thus, the material in Basin 19 was 

demonstrated on at least one occasion to have met the requirement 

for being hazardous, even if classified as "characteristic". 

waste. 

(emphasis added). 
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Defendants counter with a repudiation of the Part B permit 

application, stating that the' 1.8 pH must not be accurate since a 

metal tank left in Basin 19 for several years did not show 

significant deterioration as it would have if it had been 

immersed for that period of time in a liquid having a 1.8 pH. 

The fact that circumstantial evidence may show the pH could not 

have been consistently low over a period of years, however, does 

not controvert the iact that on at least one occasion, the pH ~ 

that low. If other non-acidic materials were later placed into 

the basin, diluting the acid and raising the pH to non-corrosive 

levels, that does not change the fact that for at least a time 

Basin 19 contained corrosive characteristic waste -- hazardous 

waste bringing it within the definition of land disposal 

facility. 

In conclusion, the undisputed facts, however they are 

characterized, establish that Basin 19 contained material 

classified as hazardous under 32~ IAC 4.1-3-3; 40 C.F.R. §261.3. 

CCCI's Gary Facility was therefore a land disposal facility, 

bringing it within the coverage of the RCRA regulations governing 

such land disposal facilities. 

(3) RC~ Violations 

The United States asserts two separate types of violations ~ 

occurred at CCCI'S Gary facility: 
.. 

failure to file "acce~le"--. 

closure plans in a timely fashion as required by 320 IAC: ,,1;_21--"~-

24 
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3(c), and failure to fulfill numerous specific interim status 
_, t' .-! 

requirements. In response, 'defendants argue that there is no 

regulatory requirement that closure·plans be "acceptable" when 

submitted, and that most of the allegedly-violated interim status 

requirements are inapplicable because they apply only to land 

disposal units, of which there are none a~ CCCI's Gary facility. 

(a) Closure Plans. 

The United States points out that defendants have stipulated 

that the Gary facility has been subject to the RCRA "interim 

status" regulations since November 19, 1980, a fact which 

defendants do not dispute. The interim status regulations 

require that the owner or operator of a hazardous waste facility 

submit closure and post-closure plans to the Technical Secretary 

at least 180 days before the date closure is expected to begin, 

and no later th~n fifteen days after termination of interim 

status. 320 IAC 4.1-21-J(c); ~also generally 320 IAC. 4.1-21-. 
l et ~· Plaintiff United States argues that defendants never 

submitted ''proper'' or "acceptable'' closure or post-closure plans, 

either with their Part B permit application or within fifteen 

days after purportedly losing interim status. Defendants respond 

that they did submit plans with the Part B permit application, 

and that although those plans were found to be deficient, the 

regulations do not impose any requiremen.t that the plans be 

"acceptable" at the time they are first submitted. 

25 
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(i) "Acceptability" Requirement ,, 

The court notes that the general requirements for the 

contents of the "final" (~ - Part B) permit application 

mandate only that "[a) copy of thte closure plan and where 

applicable, the post-closure plan required by 320 IAC 4.1-46-3 

and 320 IAC 4.1-49-5" be included with the application. 320 lAC 

4.1-34-5(13). The words "proper" and "acceptable" do not appear 
' 

in the regulation. Furthermore, as defendants point out, 320 IAC 

4.1-21-3(d) provides that "[t)he Technical Secretary will 

approve, modify, or disapprove the plan within 90 days of its 

receipt. If the Technical Secretary does not approve the plan, 

the owner or operator must modify the plan or submit a new plan 

for approval within 30 days." 10 In other words, the regulations 

contemplate the possibility that closure plans may not be perfect 

or "acceptable" when first submitted, and provide a procedure for 

curing any deficiencies that m~y exist in those plans. 

The fact that the words "proper" or "acceptable" or their 

equivalent do not appear in the regulations, combined with the 

existence of a regulatory scheme for the curing of any 

deficiencies in the closure plans as originally submitted, 

suggest that an initial failure to submit an "acceptable" closu;r~ 

plan is not necessarily a per se violation of the RCRA-inspired 

requlations. On the other hand, if there is no standard of 

~~"' 
10The Code of Federal Regulations contains passage s~ting out 

the sarue timetable and procedure. See 40 c.F.R. §265.l'l2(d) (4). 

26 

.. ~· 



.. 
B<:;'d ONOWWI;!H WOI:U 

acceptability implied by the scheme at all, it would provide a 

gaping lopphole through whicn'recalcitrant violators could bypass 

the regulations with impunity. By filing nothing but grossly 

deficient closure plans, violators could stave off closure, as 

well as enforcement proceedings indefinitely, or at least escape 

any civil penal~ies, solely because closure plans were filed, 

however deficient those plans may be. 

The court believes neither extreme -- total lack of an 

acceptability requirement or a strict requirement of 

acceptability on first submission -- is appropriate. The court 

hesitates to find a defendant subject to liability under RCRA if 

an initial closure plan fails to meet all criteria but is in 

substantial compliance with most of the regulations, especially 

if the deficiencies, once pointed out, are largely cured in a 

second timely submission pursuant to 320 IAC 4.1-21-3(d). On the 

other hand, the court believes a defendant who submits a plan 

that is so grossly deficient as to be virtually uncorrectable, 

and who fails at least substantially to cure the deficiencies in 

a second plan submitted under 320 IAC 4.1-21-3(d), should 

properly be subject to liability in a RCRA enforcement 

proceeding. While the court hestiates to create a bright line 

test out of whole cloth, the court believes the regulatory scheme 

set out in 320 IAC 4.1-21-3(d) provides sufficient guidance to 

approximate a standard for which liability should attach . 

• IAC 4. 1-21-3 (d) permits the owner or operator of a haz\\~fll!s . _ . 

waste faciltiy two chances to submit "acceptable" closu~ plans:,. ... 
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and allows the Technical Secretary to modify the second plan 

before it is finally accepte;(j', It would follow that a closure 

plan which has not reached the point of being acceptable by its 

second submission, even with such modifications as the Technical 

Secretary is able to supply, should be considered violative of 

the RCRA regulatory scheme. Of course, failure to submit a plan 

at all by a mandatory deadline is clearly a violation. 

' (ii) Whether Defendants Violated the "Acceptable" Closure 
Plan Requirement. 

It is undisputed that CCCI was ordered to submit Part B of 

its RCRA permit application no later than June 20, 1984 1 and that 

CCCI, in fact, submitted its Pnrt B application on July 13, 1984. 

CCCI was notified of the deficiencies in the application by a 

letter dated January 30, 1985: The deiiciencies included: 

Incomplete, and inade-quate closure plan with respect to ( 1) 
the container storage areas, (2) the tanks, discharge 
control equipment, and discharge confinement structures, and 
(3) the waste piles, surface impoundments, and proposed 
incinerator. Inadequate post-closure plan for the waste 
pile and surface impoundments. 

CCCI submitted a revised Part B permit application on May 

14, 1985, which the United States asserts was deficient as well. 

The United States points to the transcript o_f an EPA 

environmental protection specialist's testimony at the 

preliminary injunction hearing in this case to demonstrate some _ 
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11 i of the deficiencies in the second closure plan. Accord ng to 

the specialist, sally K. Swanson, the sampling and analysis in 

CCCI'S plan was insufficient to determine the extent of 

contamination at the Gary facility or the quantity of 

contaminated material that should be removed; the proposal for 

decontaminating storage tanks did not appear to be adequate; the 

plan was vague as to precisely what wastes wer~ to be 

decontaminated, removed, or required closure; it did not adores::; 
' 

a ''worst case situation''; it only partially addressed two alleged 

surface impoundments -- the pie basin and basin 19 -- and it did 

not address at all the area around tank 20 or the off-site basin, 

which the EPA asserts are both surface impoundments requiring 

closure. 

The file in this case also contains a copy of the Indiana 

Department of Environmental Management's second. completeness and 

preliminary technical review of a closure plan submitted by CCCI 

on May 23, 1986. See Supplemental, Memorandum of the United 

States concerning Defendant's second Motion.to Dismiss, filed 

February 11, 1987. This document lists some fifty specific 

deficiencies, 35 of which are found under the heading of "closure 

plans." Although some of the deficiencies listed are clearly~ 

minimis (see ~~ #25 "This subsection should be separate from 

.-,":_-

11The United states also refers to an exhibit presented at tfl~lo'" ....... 
hearing, but provides no copy of that exhibit with iJie _Anst;ant 
motion. The exhibit itself was released to the Unite~tates orc·-
september 3, 1987, pursuant to its request. ·~~· 
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the tank storage section or the section should be retitled."), 

other deficiencies are just ,;;,.s clearly basic and major. (See, 

L.9...t. ~ 29 "CCCI proposes to use fill material for the clay cap 

that has a minimum particle size of three inches. This is 

grossly inappropriate for a cap designed to keep water from 

infiltrating into the surface impoundments."). Although this 

document was dated eight days after defendants submitted their 

response to the instant motion for summary judgment, thus giving 

defendants no opportunity to controvert the facts cited in the 

document, the court notes that defendants never argued that their 

closure plans were in fact "proper'' or ''acceptable'' in the first 

place, and never attempted to controvert the deficiencies set out 

by the United States in its original motion for summary judgment 

and supporting documentation. Defendants' sole argument against 

liability on the issue of its failure to submit an "acceptable" 

closure plan was its argument that the regulations do not impose 

even an implied acceptability requirement in the first place, an 

argument which this court rejects. 

In sum, because the court finds there is an implied 

requirement that a closure plan be substantially acceptable once 

it has been reviewed, rejected, and resubmitted, and because 

defendants have not controverted the United States' submissions 

establishing that CCCI has failed, after at least two tries, to" 

8ubmit a closure plan that is even close to being acceptable, 

court finds defendants liable for failing to submit a \:c·
substantially acceptable closure plan in a timely fash~n .. 

30 
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Defendants also challenge the closure plan violations 

allegation that no "acceptat;le" :closure plan was submitted within 

fifteen days of its loss of interim status as required by 320 IAO 

4.1-21-J(C) on the ground that section 3005(e) (2) of RCRA, 42 

u.s.c. §6925(e) (2) --the statute which the United states asserts 

deprived CCCI of its interim status on November 8, 1985 -- onlY 

applies to land disposal facilities, and no land disposal units 

are present at CCCI~s Gary facility. As n6ted above, however, 

the court found that there was indeed at least one land disposal 

unit at the Gary Facility. 

In order to maintain interim status, CCCI was required to 

submit to the EPA a statement certifying compliance with RCRA 

groundwater monitoring and financial responsibility requirements 

at the Gary land disposal facility, see Section 3005(e) (2) of 

RCRA, 42 u.s.c. §6925{e) (2), and defendant concede that "if there 

is a land disposal unit at [the Gary) facility, as of November s, 

1985 (CCCI) could not make the=necessary certifications and 

consequently lost interim status." Defendants Response to Motion 

for Partial summary Judgment at 9 (Jan. 21, 1987). 

The court, thus, concludes that CCCI's Gary facility did 

indeed lose interim status on November 8, 1985. 

It is undisputed that defendants did not resubmit either an 

original or modified closure plan within fifteen days of loss of 

interim status as required by 320 IAC 4.I-2I-3(c) (I). The fac\ _ (, __ ,·- '"' 
"' ;: ·~··~ 

that defendants had already submitted one closure plan~0~~ly_ 
13, 1964, and a second modified plan on May 14, 1983, dees not 
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fulfill the requirements of 320 I AC 4.I•2I-3(c)(l), since that 

regulatio~ makes it plain th-.t' a submission after loss of interim 

status is a different submission from that required 180 days 

before closure with the Part B permit application. 12 For 

instance, two copies of the plan must be submitted within fifteen 

days of loss of interim status, while only one is required 

otherwise. See 320 IAC 4.1-21-J{c) (1). 

Thus, even out~ide of the issue of whether an "acceptable" 

closure plan is required, the court finds defendants violated 320 

IAC 4.I-2I-3(c) (l) by their admitted failure to file two copies 

of their closure plan within fifteen days of CCCI's loss of 

interim status on November 8, 1985. 

Interim Status Violations 

In addition to the closure plan violation, the United States 

asserts that defendants violated a number of interim status 

regulations, thus incurring lia,bility under Section 3008(a) of· 

RCRA, 42 u.s.c. §6928(a). Specifically, the United states offers 

11·320 IAC 4.1-21-3(c) {1) provides in pertinent part: 

{c) The owner or operator must submit his closure 
plan to the Technical Secretary at least 180 days 
before the date he expects to begin closure. The own~ar 
or operator must submit two (2) copies of his closure ,_ 
plan to the Technical Secretary no later than 15 days 
after: 

(1) termination or Interim Status (except when~· 
final permit is issued to the facility ~
simultaneously with termination of this ~"t.ririt · 
Permit). \,. 
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the affidavit of Ted F. Warner, an environmental scientist 

employed by the Compliance Monitoring Section, Division of Land 

Pollution Control, Indiana' State Board of Health, Who stated that 

he inspected cccr•s Gary facility on March 25, 1985, and observed 

the following violations: 

a. Pursuant to 320 IAC [4.1-4l-6(d)] (40 CFR 265.15(d)), 
the owner or operator shall record inspections in an 
inspection log. Based on my observations, CCCI has not. 
recorded daily inspections of the areas subject to 
spills in, an inspection log. . ' 

b. Pursuant to 320 IAC (4.1-18-:l(e)] (40 CFR 265.52(e)), 
the contingency plan shall include a list of all 
equipment at the facility, location of equipment, 
physical description of each item on the list, and a 
brief outline of its capabilities. Based on my review 
of the plan, CCCI has not included a brief outline of 
the capabilities of all emergency equipment in the 
contingency plan. 

c. Pursuant to 320 IAC [4.1-19-4(b)] {40 CFR 
265.7J(b)(1)), the operating record shall contain a 
description and the quantity of each hazardous waste 
received and the method(s) and date(s) of each waste's 
treat~ent, storage, or disposal at the facility as 
required by Appendix I of 40 CFR 265. Based on my 
review of the record, CCCI has not provided a 
description and the quantity of each hazardous waste 
received and the method(s) and date(s) of each waste's 
treatment, storage, or disposal at the facility as 
required by Appendix I in operating record. 

d. 

e. 

Pursuant to 320 IAC [4.1-16-S(b)) (40 CFR 265.14(b)), 
security measures shall include 24-hour surveillance or 
an artificial or natural barrier around the facility 
with a means to control entry. Based on my 
observations, CCCI has not provided security measures 
which include 24-hour surveillance or an artificial or 
natural barrier around the facility with a means to ~ 

control entry. There is no controlled entry at the 
facility and the fence is in bad repair. 

Pursuant to 320 IAC [4.1-17(2)) (40 CFR 265.31) 1 the '"• t-"t_ 
owner or operator shall manage hazardous wast~ __ to 
prevent fire, explosion, or release of hazard~~waste , .... 
or hazardous waste constituents on premises wft\ph co~ld 
threaten human health or the environment. Based on m~ 
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observations, there is evidence of the release of 
hazardous waste or hazardous waste constituents on 
premises which conld threaten human health or the 
environment. This release occurred when the surface 
impoundments were allowed to overfloW. 

Pursuant to rc 13-7-4-l(c), no person shall deposit any 
contaminants upon the land in such place and manner 
which creates, or which would create a pollution 
hazard. Based on my observations, CCCI has deposited 
contaminants upon the land. This deposition is a 
result of the overflow of the surface impoundment, and 
the spillage from tank number 19 which in leaking, and 
the spillage which has occurred in the general 
operating, area. 

Pursuant to 320 IAC (4.I-I5-7(b) and (3)] (40 CFR 
265.56(b) and (j)), whenever there is a release of 
hazardous waste, the mergence coordinator must 
immediately identify the character, exact source, 
amount, and a real extent of any released materials. 
Based on my observations, CCCI has not identified the 
spilled material at the facility. 

Pursuant to 320 IAC (4.Ip5]2-3) (40 CF'R 265.222), a 
minimum of 60 ·ern. (two feet) of freeboard shall be 
maintained in the surface impoundment. Based on my 
observations, CCCI has not maintained a minimum of 60 
em. (two feet) of freeboard in the hazardous waste 
surfa.ce impoundment. 

Pursuant to 320 IAC [4.!-25-4] (40 CFR 265.223), 
earthen dikes shall have a protective cover. Based on 
my observations, CCCI has not provided a protective 
cover for earthen dikes at the surface impoundments. 

Pursuant to 320 IAC [4.!-20-I through 20.-5) (40 CFR 
265.90 (through 265.94)), the owner or operator of a 
surface impoundment which is used to manage haza·rdous 
waste must implement a groundwater monitoring program 
capable of determining the facility's impact on the 
qualify of groundwater in the uppermost aquifer 
underlying the facility. Based on my observations, 
CCCI has not implemented a groundwater monitoring 
program for the surface impoundments. 

}o!any of the tanks.on the facility were leaking and there is. 
overall evidence of substantial spills or releases of tan~' rr~ 
and surface impoundment contents onto the ground 
off the facility. · \l;~. _on .and __ _ 

""' .. ; 
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Defendants admit that no brief outline of emergency 

equipment capability was inci"~ded in the contingency plan as 

required by 320 IAC 4.1-1B-3(e) (40 c.F.R. 265.52(e)), cited in 

warner's list of violations at paragraph (b). Defendants also 

admit that cccr•s operating records did not have a code number 

for materials identified in them, therefore admitting in part the 

violation described in paragraph (c) of Warner's affidavit. 

Defendants assert these violations are de minimis, however, and 

argue that there are substantial factual disputes as to the other 

alleged violations. 

Defendants base their claims of factual disputes on two 

grounds: (1) CCCI does not have a surface impoundment (land 

disposal unit), so certain of the regulations which were 

allegedly violated do net apply, and (2) defendants deny that the 

activity or omissions underlying some of the violations ever 

occurred, 

With respect to the first~rgument, the court ha~ already 

found that at least one land disposal unit -~ Basin 19 -- exists 

at CCCI's Gary facility. The claim that the interim status 

regulations at issue do not apply because there is no land 

disposal unit therefore is without merit. The regul.ations do 

apply. 

Defendants' second argument --that the actions or omissions 

never occurred -- is largely unsupported. Defendants offered f\0. ,.-> ~·-
_ •• v 

affidavit whatsoever to counter the Warner affidavit. ~J~ndants __ ·: 

do refer to a certified answer filed on September 20, 1~5, by_~.· 
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defendant CCCI and signed by Hjersted in Cause No. N 264 before 

the Environmental Management'Board of the State of Indiana, a 

document to which the United states refers as well. That 

document, however, was in the record only as an exhibit in the 

preliminary injunction hearing held in this case in March, 1986, 

and was released on September 3, 1987, upon plaintiff's unopposed 

motion. Neither party has included a copy of the relevant 

portion(s) of that pocument with the summary judgment filings. 

The court, therefore, does not have the document before it to 

consider when ruling on the motion for partial summary judgment. 

The court will not speculate as to what is contained in a 

document not in the record, and will consider only the actual 

•ecord before it. 

Defendants' bald denials in their response to plaintiff's 

motion are not by themselves adequate to controvert Warner's 

affidavit. See' Fed.R.civ.P. 56(e) . 13 See ~Rule 11 of the 

General Rules of the United States District Court for the 

Northern District of Indiana. 

13F d R C' 'd . . e .. lV.P. 56(e) prov1 es 1n pert1nent part: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party 
may not rest upon the mere allegations or denials of ~ 
the adverse party's pleading, but the adverse party's ~. 

response, by affidavits or as otherwise provided in 
this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If the adverse ~, ({
party does not so respond, summary judgment,\if 
appropriate, shall be entered against the ad~~$e 
party. ' ·. 

36 

,. 
-· '"!" .... .... 



GNOWWtjH WOO!~ 

Defendants also support their claim that certain of the 

alleged violations never oco~rred by asserting that the Warner 

affidavit, as well as the·other affidavits submitted by the 

United states, are conclusory. With respect to the Warner 

affidavit, however, defendants challenge only paragraph (g): 

"Based on my observations, CCCI has not identified the spilled. 

material at the facility.'' The court does consider this clause 

to be vague in that, it does not specify what spilled material has 
' 

not been properly identified. There is no dispute, however, that 

various materials have been spilled at the Gary facility, ~ 

~. Hjersted affidavit at ~11, Jan. 20, 1987 (filed Jan. 21, 

1987), and defendants do not so much as allege, much less support 

by affidavit or otherwise, that defendants dio in fact identify 

any of that spilled material as mandated by 320 lAC 4.1-18-7(b) 

and (j) and 40 C.F.R. §265.56(b) and (j). Thus, the court finds 

that paragraph (g) of the Warner affidavit, taken in conjunction 

with the remainder of the reco~d, sufficiently supports 

plaintiff's allegations that a violation of 320 IAC 4.1-18-7(b) 

and (j) (40 C.F.R. §265.56(b) and (j)), occurred, and that 

defendants have not raised a disputed factual issue on that 

point. 

In sum, the court finds the United States has sufficiently 

supported its claims that defendants violated numerous interim " 

status regulations, and defendants have failed to controvert 

those claims so as to raise disputed issues of 
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Summary judgment in favor of plaintiff United States is therefore 

appropriate. 

·Conclusion 

For the reasons stated above, the court finds plaintiff 

United States has established liability under RCRA on the part of 

defendants CCCI and Norman B. Hjersted, for violating the 

regulations governipg closure plans and certain interim status 
' 

requirements. Accordingly, the court GRANTS plaintiff United 

States' motion for partial summary judgment on the issue of 

liability. The issue of remedies, of course, remains to be 

determined. 

ENTER: November ~' 1989 

guoa~NITED STATES ;)'!STRICT 

{__--./' f 
COURT 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff 

JFillk~!nl 
ANt 2 31357 

RtCHAR£\isf~&~ CLERK 
NORTH!:Rii 0\Sil\ll:t OF INDIANA 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. H 86-9 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS; and NORMAN B. 
HJERSTED, 

Defendants 

0 R D E R 

This matter is before the court on a Motion to Dismiss 

filed by defendants Conservation Chemical Company of Illinois 

("CCCI"l and Norman B. Hjersted on January 5, 1987. Plaintiff 

United States Environmental Protection Agency (the "EPA") filed 

in opposition on January 13, 1987 and the defendants filed a 

reply brief on January 26, 1987. The EPA also filed a supplemen-

tal memorandum in support of its position on February 11, 1987 to 

which the defendants responded on February 1, 1987.1/ 

The EPA brought this action on January 6, 1986 against 

the defendants for alleged violations of the Resource Conservation and 

Recovery Act of 1976 ("RCRA"or the "Act"), codified as amended at 42 

1/ 
An earlier motion to dismiss was filed by the defendants 

on February 5, 1986 and was fully briefed by the parties. 
However, because the grounds for the first motion to dismiss are 
included in the more recent filings, the court will consider the 
two motions together. 



U.S.C. §§6901-6991. The defendants seek dismissal of cer-

tain claims on the grounds that: the claims for injunctive relief 

are moot: the EPA enforcement process should be stayed pending .a 

state agency's procedure; the EPA has no authority to bring an 

action to enforce closure requirements; and, defendant Hjersted 

is not personally liable for any alleged violations. 

I. 

A. Statutory and Regulatory Guidelines 2/ 

In the closing days of the 94th Congress in late 1976, 

Congress passed the Resource and Recovery Act ("RCRA"l, Pub. L. 

No. 94-580, 90 Stat. 2795 (1976) (codified as amended at 42 

u.s.c. §§ 6901-6991). RCRA adopted a multifaceted approach to 

solid waste management. It mandates federal regulation of hazar-

deus waste, strongly encourages solid waste planning by states, 

and funds resource recovery projects. 

In particular, §§3001 through 3013 of RCRA, codified as 

amended at 42 u.s.c. §6925(a), provide that "the Administrator 

shall promulgate regulations requiring each person owning or 

operating an existing (hazardous waste disposal) facility to 

have a permit issued pursuant to this section." Section 3004 of 

RCRA, codified as amended at 42 U.S.C. §6924(a), requires that 

the Administrator "promulgate regulations establishing such per-

2/ 
The following discussion of the statutory and regulatory 

scheme of RCRA is taken almost in its entirety from Northside 

Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371, 373-75 (7th Cir. 1986). 
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formance standards, applicable to owners and operators of facili

ties for the treatment, storage, or disposal of hazardous wastes 

••. as may be necessary to protect human health and the 

environment.• 

Recognizing that the EPA could not issue permits to all 

hazardous waste applicants before the effective date of RCRA, 

Congress provided that, under §3005(e) of the Act, the 

Administrator promulgate regulations that allowed the owner or 

operator of a hazardous waste management facility that was in 

existence on November 19, 1980, to file a "Part A application,• 

and to continue hazardous waste disposal pending the final admin

istrative action on the facility's application. The Part A 

application calls for minimal information concerning the nature 

of the applicant's business, a description of the hazardous waste 

management processes it employs, a specification of the types. of 

hazardous wastes processed, stored, or disposed of at the faci

lity, as well as maps, drawings and photographs of the facility's 

past, present and future waste processing areas. Id. §270.13. 

If the Administrator finds no reason to believe that the Part A 

application does not meet the disclosure requirements and 

once it has filed a Part A application and given proper 

notice of hazardous waste activities, an existing facility 

"shall have interim status and shall be treated as having been 

issued a permit.• 42 U.S.C. §6925(el; 40 C.F.R. §270.70. The 

operation of a facility that has been granted interim status is 

limited to the types of wastes, as well as the processing, 

-3-



storage, and disposal procedures specified in the Part A applica-

tion. Under 40 C.F.R. §270.71, the facility must comply with 

the operating standards set forth at 40 C.F.R. Part 265. A faci-

lity's interim status terminates either upon final administrative 

disposition of a permit application, 40 C.F.R. § 270.73(a), or 

upon failure of the operator to furnish the full information 

required by the Part B application, as described below. 3/ 

Following the approval of a facility's Part A applica

tion and the grant of interim status, the facility must file a 

"Part B application• with the EPA. The Part B application calls 

for detailed information, including chemical and physical analy

ses of the hazardous waste treated at the facility, a description 

of procedures for preventing contamination of water supplies, a 

determination of the applicable seismic standard for the faci-

lity, a determination whether the facility is located within a 

flood plain, and data relating to groundwater monitoring. Id. 

§270.14. The applicant must also furnish information concerning 

its use of hazardous waste containers, storage or disposal tanks, 

surface impoundments, waste piles, incinerators, land treatment 

facilities, and landfills. Id. §§ 270.15-270.21. Upon 

3/ 
Under the 1984 amendments to the Act, a facility that 

had been granted interim status before November 8, 1984, shall 
have that status terminated on November 9, 1985, should the faci
lity fail to apply for a final determination regarding the 
issuance of a permit pursuant to 42 U.S.C. §6925(c) (Part B 
application) before November 9, 1985, and to certify that it is 
in compliance with all applicable groundwater monitoring and 
financial responsibility requirements. 42 u.s.c. § 6925(e)(2) 
(as amended by P.L. No. 98-616, 98 Stat. 3221). 
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successful completion of both the Part A and Part B application, an 

owner is issued a hazardous waste permit, and is required to 

comply with the standards set forth in id. §§264.1-264.351 

("Part 264"). 

A facility that has been approved for interim status 

operation must prepare a written closure plan, a copy of which 

must be kept at the facility. Id. §265.112. The purpose of , 

the closure plan is to "protect human health and the environment, 

(to prevent) post-closure escape of hazardous waste, hazardous 

waste constituents, leachate, contaminated rainfall, to (protect 

against the escape) of waste decomposition products to the ground 

or surface waters or to th'e atmosphere." Id. §265.lll(bl. Once 

closure has been ordered, the owner or operator of the facility 

must terminate operations in a manner that minimizes the need for 

further maintenance of the facility. Id. § 265.lll(a). 

A closure plan must "identify the steps necessary to 

completely or partially close the facility at any point during its 

intended operating life and to completely close the facility at 

the end of its intended operating life." Id. §265.112(a). In 

addition, the closure plan must provide for post-closure care for 

a period of thirty years after the facility is closed. Id. § 

265.117(al. Post-closure measures include ground-water moni

toring, maintenance of other monitoring and waste containment 

systems, and periodic reporting. Id. §265.117. The plan may be 

amended as changes in the operation of the facility so dictate. 

Id. § 112(4J(bl. 

-5-



The owner or operator of a hazardous waste management 

facility must submit a closure plan to the appropriate EPA 

regional administrator at least 180 days before the date the 

facility is expected to begin closure. Id. §112 (4)(c). 

However, if the EPA has terminated the facility's interim status 

and has not issued a hazardous waste permit for the facility, the 

closure plan must be submitted to the EPA no later than fifteen 

days after interim status is terminated. Id. § 112C4l(c)(l). 

The public is provided an opportunity to comment on the submitted 

plan. Id. § 112(4)(dl. The regional administrator must approve, 

modify, or disapprove the closure plan within ninety days of its 

receipt. The owner or operator of the facility is given sixty 

additional days to modify or prepare a new plan should the 

Regional Administrator have modified or rejected the original 

plan. Id. Whatever modification or revision the Regional 

Administrator then makes of the operator's revised plan shall 

become the approved closure plan. Id. 

Section 3005Ccl of the Act, codified as amended at 42 

U.S.C. §6925(c), provides that a state environmental agency, as 

authorized by the Administrator pursuant to 42 u.s.c. §6947Cal, 

is responsible for the issuance of hazardous waste management 

permits. Section 3006 of the Act, codified as amended at 42 

U.S.C. §6926, provides that a state may apply to the 

Administrator for authority to develop and enforce a hazardous waste 

program "in lieu of" a federal program and federal enforcement. 
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Despite this delegation to states, it appears that 

Congress intended for the EPA to retain ultimate authority over 

the provisions of RCRA by empowering it with broad enforcement 

jurisdiction. Section 3008(a), codified as amended at 42 U.S.C. 

§6928(a), authorizes the EPA to bring enforcement action to 

enjoin any violation of RCRA. This provision states: 

(1) Except as provided in paragraph 
(2), whenever on the basis of any infor
mation the Administrator determines that 
any person has violated or is in violation 
of any requirement of this subchapter, 
the Administrator may issue an order 
assessing a civil penalty for any past or 
current violation, requiring compliance 
immediately or within a specified time 
period, or both, or the Administrator may 
commence a civil action in the United 
States district court in the district in 
which the violation occurred for 
appropriate relief, including a temporary 
or permanent injunction. 

42 u.s.c. §6928(al(l). 

The exception set forth in paragraph (2) concerns states 

like Indiana which have been authorized by the EPA to administer 

its own hazardous waste program. The only limitation placed upon 

the EPA in bringing an enforcement action in a RCRA-authorized 

state is that the EPA must first provide notice to that state. 

Section 3008(a)(2) provides: 

(2) In the case of a violation of any 
requirement of this subchapter where such 
violation.occurs in a State which is 
authorized to carry out a hazardous waste 
program under section 6926 of this title, the 
Administrator shall give notice to the State 
in which such violation has occurred prior to 
issuing an order or commencing a civil action 
under this section. 
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42 U.S.C. § 6928(a)(2). 

C.F.R. §§271.1-271.137 ("Part 271") sets forth the 

requirements for authorizing state programs. Under these regu1a

tions, a state may obtain "interim authorization" in two 

"phases." Phase I tracks the regulations of 40 C.P.R. 

§§265.1-265.430 ("Part 265"), and authorizes the state agency to, 

among other things, conduct closure proceedings for interim sta

tus facilities. See Id. § 265.28. Once a state obtains Phase I 

authorization, its regulations and procedures displace the 

federal interim status regulations. Phase II authorization 

allows the state to issue permits under standards corresponding 

to those found in Part 270, and to enforce standards 

corresponding to those found at Part 264. 

Section 7006(b) of the Act, codified as amended at 42 

U.S.C. §6976(b), provides that "[r)eview of the Administrator's 

action in issuing, denying, modifying, or revoking any permit 

••• may be had by any interested person in the Circuit Court of 

Appeals of the United States for the Federal judicial district in 

which such person resides or transacts such business upon appli

cation by such person ••.• Such review shall be in accordance 

with sections 701 through 706 of Title 5." If a party has been 

aggrieved by the action of an authorized state agency, review of 

the agency's decision shall be had in accordance with the appli

cable state regulations. 
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B. Facts 

In setting out the facts of this case, the court must be 

mindful of the present procedural posture; this matter is before 

the court on a motion to dismiss. Dismissal of a claim for 

relief is proper under Fed.R.Civ.P. 12(b)(6l only where it 

appears beyond a doubt that the plaintiff can prove no set of 

facts which would support that claim. Conley v. Gibson, 355 U.S. 

41, 45, 78 S.Ct. 99, 101-02, 2 L.Ed. 2d 80, 84 (1957); Ed Miniat, 

Inc. v. Globe Life Insurance Group, Inc., 805 F.2d 732, 735 (7th 

Cir. 1986); Papapetropoulos v. Milwaukee Transport Services, 795 

F.2d 1299, 1303 (7th Cir. 1986); Action Repari, Inc. v. American 

Broadcasting Co., 776 F.2d 143, 146 (7th Cir. 1985). For pur

poses of a motion to dismiss, the pleadings are to be construed 

liberally. Strauss v. City of Chicago, 760 F.2d 755, 776 (7th 

Cir. 1985). Furthermore, the court must accept as true all 

material allegations of the complaint, Wilson v. Harris Trust & 

Sav. Bank, 777 F.2d 1246, 1247 (7th Cir. 1985); and construe the 

complaint in favor of the complaining party. Worth v. Seldin, 

422 U.S. 490, 501, 95 S.Ct. 2197, 2205, 45 L.Ed.2d 343, 356 

(1975); Marco, Inc. v. American National Bank and Trust Co., 747 

F.2d 384, 385 (7th Cir. 1984), aff'd, 473 u.s. 606 (1985); Ricci 

v. Chicago Mercantile Exchange, 447 F.2d 713, 715 (7th Cir. 

1975). Keeping this deferential standard in mind, the court now 

turns to the facts alleged by plaintiff in its complaint. 
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Defendant Conservation Chemical Company of Illinois 

("CCCI") is a corporation organized under the laws of the State 

of Missouri. CCCI owns or operates a hazardous waste facility. 

located at 6500 Industrial Highway, Gary, Indiana ("Gary site" or 

"Gary facility">, at which hazardous wastes have been generated, 

stored, treated, and disposed. The Gary facility includes four 

surface impoundments into which defendants have placed hazardous 

wastes. Each of the four surface impoundments is a hazardous 

waste "disposal facility" within the meaning of 320 Indiana 

Administrative Code ("lAC") 4.1-1-7. 

Defendant Norman B. Hjersted, an individual, is the 

President and principal stockholder of CCCI. At times relevant 

hereto, Hjersted was responsible for the overall operation of the 

Gary site. Hjersted directed and controlled expenditures for 

repairs, improvements, and operations at the Gary site in excess 

of $500.00 per month and made decisions concerning environmental 

compliance at the Gary site. Plaintiff maintains that Hjersted 

is an "operator" of the Gary facility within the meaning of 320 

lAC 4.1-1-7. 

Section 3005 of RCRA, 42 U.S.C. §6925, generally prohi

bits the operation of any hazardous waste facility except in 

accordance with a permit. Section 3005(e) of RCRA, 42 u.s.c. 
§6925(e), further provides that a hazardous waste facility which 

was in existence on November 19, 1980 may obtain "interim status" 

to continue operating until final action is taken by the EPA or 

an authorized State with respect to its permit application, so 

long as the facility satisfies certain conditions specified in 
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that section. Those conditions include filing a timely notice 

with the EPA that the facility is treating, storing, or 

disposing of hazardous waste, and filing a timely application for 

a hazardous waste permit. The owner or operator of a facility 

with interim status must comply with 40 C.F.R. Part 265 or 

equivalent state regulations. 

Section 213(a) of the Hazardous and Solid Waste 

Amendments of 1984, P.L. 98-616, 96 Stat. 3221 (codified at 42 

U.S.C. §6925(e)(2), provides that by November 8, 1985, the owner 

or operator of a land disposal facility which was granted interim 

status by November 8, 1984, shall (a) apply for a final deter

mination of its permit application and (b) certify that the faci

lity is in compliance with all applicable groundwater monitoring 

and financial responsibiity requirements. Section 3005(e)(2) 

specifically provides that the failure to meet these requirements 

shall result in the automatic termination of the land disposal 

facility's interim status. 

Section 3006 of RCRA, 42 U.S.C. §6926, provides that a 

State may obtain Federal authorization to administer the RCRA 

hazardous waste management program in that State. On August 18, 

1982, U.S. EPA granted to the State of Indiana Phase I interim 

authorization under Section 3006 of RCRA to carry out certain 

portions of the RCRA hazardous waste management program in 

Indiana. 

The Gary site is a four-acre parcel of land located in 

an industrial area of Gary, Indiana. The site is bounded on the 
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west and southeast by the Elgin, Joliet, and Eastern Railroad 
-

<"EJ&E Railroad") rights of way, and on the northeast by a vacant 

industrial lot. The Gary Municipal Airport borders the site 

along the southeast side. The Grand Calumet River flows in a 

northeasterly direction approximately one mile south of the site. 

Since April of 1967, materials have been brought to the 

site for treatment, storage, or disposal. These materials con-

tained cyanide and acids, including spent pickle liquor; drums 

containing various chemical wastes and halogenated and non-

halogenated solvents; separator sludge, and slop oil emulsion 

solids. These materials are "hazardous wastes" within the 

meaning of Section 1003(51 of RCRA, 42 U.S.C. §6903(51, and the 

implementing regulations at 320 IAC 4.1-3.3. 

Since April of 1967, the defendants have placed hazardous 

wastes into the four surface impoundments located at and near 

the site. The four surface impoundments contain hazardous 

wastes whose constituents include high concentrations of heavy 

metals including chromium, cadmium, zinc, mercury, arsenic, and 

lead. Since April of 1967, the defendants have placed hazardous 

wastes into tanks located at the site. Hazardous wastes have 

leaked and spilled from these tanks onto the ground and into 

surface impoundments at and near the site. 

On September 28, 1985, the EPA issued to CCCI and 

other persons an administrative order pursuant to Section 106 of 

the Comprehensive Environmental Response, Compensation and 

Liability Act ("CERCLA"I, 42 U.S.C. §9606. In the 
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Administrative Order, the EPA directed respondents to remove 

and dispose of certain hazardous wastes contained in approxi

mately forty leaking and deteriorating tanks and in several 

hundred drums at the Gary facility. In addition, the EPA is 

conducting a response action at the Gary facility, pursuant to 

Section 104 of CERCLA, 42 u.s.c. § 9604, in which the EPA is 

removing several hundred thousand gallons of PCB-contaminated 

waste oil from the Gary site. 

On August 20, 1985, the State of Indiana filed an admi

nistrative complaint against CCCI alleging violations of RCRA 

regulations at the Gary facility, which include the failure to 

install and implement a groundwater monitoring system, and 

violations of requirements for inspection and reporting, 

security, and freeboard and protective cover for surface 

impoundments. There has been no order for final relief entered 

in the state's action. 

Pursuant to Section 3010(a) of RCRA, 42 U.S.C. 

§6930(a), on August 18, 1980, the defendants notified the EPA 

that hazardous wastes were being treated, stored, or disposed at 

the Gary site. Thereafter, pursuant to Section 3005(a) of RCRA, 

42 u.s.c. §6925(a), and 40 C.F.R. §270.10, on November 18, 1980, 

the defendants submitted the first part ("Part A") of an appli

cation for a permit to treat, store or dispose of hazardous 

wastes at the Gary site. 
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By virtue of the notification to EPA and the submission 

of the Part A permit application, the Gary facility wasoaccorded 

"interim status" under Section 3005(el(ll of RCRA, 42 U.S.C. 

§6925(e)(ll, which allowed it to continue to operate pending 

final administrative disposition of the permit application. 40 

C.F.R. §270.70(a). As the owners or operators of a hazardous 

waste f~cility with "interim status," defendants were required· 

to comply with the Interim Status Standards for Owners and 

Operators of Hazardous Waste Facilities at 40 C.F.R. Part 265 

and, after State authorization, the State regulations which then 

applied, 320 IAC 4.1 Rules 1 through 32. 

Section 3005(el<2i of RCRA, 42 U.S.C. §6925(el(2l, 

requires that defendants, a.s owners or operators of a land 

disposal facility with interim status, submit the second part, 

"Part B," of the permit application and certify compliance with 

the applicable ground-water monitoring and financial respon

sibility requirements of RCRA on or before November 8, 1985. 

Section 3005(e)(2l further provides that, if defendants fail to 

comply with that provision, land disposal units at the facility 

would lose interim status. 

The defendants did not submit any of the certifications 

required by Section 3005(el(2l of RCRA, 42 U.S.C. §6925(e)(2l. 

Becaue it failed to make. the required certifications, on 

November 8, 1985, the Gary facility lost its interim status to 

introduce hazardous waste into the four land disposal units at 

the Gary site. Pursuant to Section 3005(e)(2l of RCRA, 42 
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u.s.c. §6925(e)(2) and 320 lAC 4.1-21-1 through 4.1-21-10, 
-

defendants are required to submit proper closure and post-

closure plans for the four land disposal units to the EPA and 

the State of Indiana no later than 15 days after termination of 

interim status. Defendants did not submit proper closure and 

post-closure plans for the land disposal units at the Gary 

facility. 

The plaintiff EPA brought this action on January 6, 

1986, pursuant to its enforcement powers under section 3008(al of 

RCRA, 42 U.S.C. §6929(a). By its complaint, the EPA seeks 

injunctive relief requiring the defendants to comply with the 

various requirements of both RCRA and corresponding state statu-

tes. 

II. 

The defendants seek dismissal of certain claims on the 

grounds that: (a) the claims for injunctive relief have been 

mooted because of the defendants' cessation of hazardous waste 

activities, or, in the alternative, that the EPA's enforcement 

action should be stayed pending the completion of Indiana's admin-

istrative enforcement procedure; (b) the EPA has no authority to 

bring a separate enforcement action concerning closure reuqire-

ments in a RCRA-authorized state like Indiana; and, (c) Hjersted 

is not personally liable for any of the alleged violations. 

A. Mootness and/or a Stay 

Defendants argue that their submission of a closure 

plan and their voluntary ces·sation of hazardous waste treatment 
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operations serve to moot the injunctive relief sought by the 

EPA. In its complaint, the EPA prays for the following~ relief: 

(1) a preliminary and permanent injunction enjoining the defen~ 

dants from introducing, generating, treating, storing or 

disposing of any hazardous waste at the Gary facility; (2) an 

order instructing defendants to inventory and account for any 

assets removed from the Gary facility; (3) an order directing 

defendants to design and implement a groundwater monitoring 

system for the Gary facility; (4) an order requiring defendants 

to comply with the financial responsibility provisions of RCRA; 

(5) an order instructing defendants to submit closure and post

closure plans for the Gary'facility; (6) an order directing 

defendants to comply with all interim status regulations pending 

closure of the Gary facility; (7) an order requiring defendants 

to post bond pending their compliance with the closure and post

closure plans; (8) the imposition of civil penalties of up to 

$25,000 per day for each of the defendants' violation of RCRA 

and applicable regulations; and, (9) an award of all costs of 

this action. 

In arguing that the EPA's claims are moot, the defen

dants rely heavily upon their own statements that they have 

voluntarily stopped hazardous waste operations. However, it is 

well established that "voluntary cessation of allegedly illegal 

conduct does not moot a case" seeking injunctive relief. United 

States v. Concentrated Phosphate Export Ass'n, Inc., 393 u.s. 
199, 203 (1968); Dial v. Coler, 791 F.2d 78, 81 (7th Cir. 1986); 
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Watkins v. Blinzinger, 789 F.2d 474, 483 (7th Cir. 1985)1 see 

also, ~· Chicago Teachers Union v. Hudson, 106 S.Ct. 1066, 

1075 n.l4 (1986). A case is not moot unless there is reasonable 

assurance that the questioned conduct will not be resumed. City 

of Los Angeles v. Lyons, 461 U.S. 95, 100-01 (1983l: Parks v. 

Pavkovic, 753 F.2d 1397, 1404 (7th Cir. 1985). 

The EPA correctly points out that the present storage· 

of hazardous waste at the Gary facility constitutes continuing 

violations of RCRA's groundwater monitoring, financial respon

sibility and site security regulations as specified in the 

EPA's complaint which seeks civil penalties against both defen-

dants because of their past RCRA violations. 

"The burden of demonstrating mootness 'is a heavy 

one, I n County of Los Angeles v. Davis, 440 u.s. 625, 631 (1979) 

(quoting United States v. W.T. Grant Co., 345 U.S. 629, 632 

(1953)), and the court finds that the defendants' assurances are 

not adequate to convince this court that it is unreasonable to 

expect future violations. This is especially true insofar as 

plaintiff's complaint alleges that the mere storage of various 

wastes at the Gary facility constitutes continuing violations. 

Defendants also argue, in the alternative, that this 

court should stay further proceedings pending the Indiana admin

·istrative enforcement process. The court finds it unnecessary 

to determine whether a stay would be desirable in this case 

becaue the EPA submitted a copy of a letter, dated February 25, 

1986, from the Indiana Attorney General's office informing 

defendant Hjersted that the Land Pollution Control Division of 
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the Indiana Environmental Management Board was putting its admin-

istrative action "on hold" pending the outcome of the present 

case before this court.4/ Therefore, there is no need to consider 

a stay of these proceedings. 

B. Enforcement of Closure Plans 

Defendants next argue that the EPA lacks enforcement . 

authority to bring this present action concerning closure plans 

in a RCRA-authorized state like Indiana. Defendants maintain 

that the EPA has transferred its authority to Indiana and, thus, 

only Indiana can enforce the closure provisions of its state sta-

tutory scheme. In support· of this proposition, defendants rely 

exclusively upon the recent Seventh Circuit decision in 

Northside Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371 (7th 

Cir. 1986). After reviewing the Northside opinion, the court 

finds that defendants' reliance on Northside is misplaced. 

In Northside, the petitioner Northside, a landfill 

facility providing sanitary and hazardous waste disposal ser-

vices, sought review before the Seventh Circuit Court of Appeals 

4/ 
Although defendants' request for a stay of these pro

ceedings was raised in the context of their motion to dismiss, 
the court finds that it is not limited to the scope of the 
pleadings in order to make a proper determination on whether to 
stay this action. Among the relevant considerations in deter
mining whether to stay a federal suit is the pendency and extent 
of progress at the state level. Moses H. Cone Memorial Hospital 
v. Mercury Construction Corp., 460 U.S. 1, 15-16 Cl983l; Colorado 
River Water Conservation District v. United States, 424 u.s. 800, 
818-819 (1976); Illinois Bell Telephone Co. v. Illinois Commerce Commission, 740 F.2d 566, 569 (7th Cir. 1984).; lA J, Moore, 
Moore's Federal Practice ~0.203[471 at 2151-54 Cl985l. Thus the 
court's acknowledgement and recognition of the Indiana 
Environmental Management Board's letter concerning the pendency 
and stage of its proceedings, is proper. 
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under section 7006(b) of RCRA, 42 U.S.C. §6976(b), which provides 

that •[rleview of the Administrator's action ••• in issuing, 

denying, modifying, or revoking any permit ••• may be had by any 

interested person in the Circuit Court of Appeals of the United 

States for the Federal judicial district in which such person 

resides or transacts such business upon application by such 

person.• 

Specifically, Northside was challenging certain com

ments made by the Region V Administrator at a public hearing 

concerning the denial of its Part B permit application. 

The Regional Administrator,. in response to a question raised at 

the public hearing, stated that hazardous waste had been 

disposed of in an area of Northside's facility which Northside 

claimed had not been used for hazardous waste disposal, and, thus, 

the closure plan for the facility had to address that area. Two 

months after the public hearing, the Region V Administrator denied 

Northside's Part B application for failing to provide adequate· 

information. In addition, Northside's interim status was also 

terminated. Id. at 376. In his order denying Northside's Part B 

application, the Region V Administrator stated that hazardous 

waste had been disposed of in the disputed area. The EPA 

Administrator upheld the Region V determination and Northside 

sought judicial review pursuant to section 7006(bl, 42 u.s.c. 
§6976<bl. Id. at 377. 

Northside was not challenging the actual denial of its 

permit application; rather, it was only attempting to challenge 
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the EPA's comments concerning the area where Northside allegedly 

disposed of hazardous waste. The Seventh Circuit dismissed 

Northside's review petition for lack of standing. The court 

reasoned that Northside lacked standing to challenge the EPA's 

comments on the scope of the closure plan because the state of 

Indiana had been authorized under 42 U.S.C. §6926 to review clo-

sure plans. Id. at 382. Indiana received Phase I authorization 

on August 18, 1982, 47 Fed. Reg. 35970, and, as noted earlier, 

Phase I authorizes states to conduct closure proceedings for 

interim status facilities. 40 C.F.R.§265.28. Based on this ana-

lysis, the Northside court concluded that the EPA's statements on 

the scope of closure had no legal effect thus Northside suffered 

no injury. The court stated: 

The EPA simply does not have the legal authority to 
determine whether, for what purposes, or which areas of 
Northside's facility must be closed. See 40 C.F.R. § 
265.l(c)(4J. The State of Indiana alone is responsible 
for these determinations. Even if the EPA is dissa
tisfied with, for example, the enforcement action taken 
by a state against a specific hazardous waste disposal 
facility, or the settlement agreement reached between 
the state and the facility, so long as the state has 
exercised its judgment in a reasonable manner and within 
its statutory authority, the EPA is without authority to 
commence an independent enforcement action or to modify 
the agreement. Cf. Shell Oil Co. v. Train, 585 F.2d 
408, 414 (9th Cir. 1978) (EPA recommendation that state 
deny NPDES variance request constituted advice to state, 
and was not reviewable in federal court). Hence, in and 
of itself, the fact that the EPA made comments on the 
scope of closure in the course of denying Northside's 
Part B permit application does not constitute an injury 
to Northside. 

804 F.2d at 382. (emphasis added). The defendants here point 

to the emphasized language in the preceding passage from the 

Northside opinion as support for their proposition that the EPA 

has no authority to bring an independent enforcement action in 
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Indiana. However, defendants misread the court's statement in an 

attempt to fashion a broad prohibition against the EPA'~ enforce-

ment authority. The Northside court was not concerned with an 

enforcement action, instead, it dealt with a party's standing and 

the EPA's authority under section 7006(b) of RCRA, 42 U.S.C. 

§6976(b). In this case, unlike Northside, the EPA is acting pur-

suant to its section 3008(a), 42 U.S.C. §6928(a), enforcement 

authority. 

That the EPA has-the power to bring an independent enforce-

ment action, even in a RCRA-authorized state like Indiana, is 

clear. Section 3008(a) of RCRA, 42 U.S.C. §6928(a), is entitled 

"Federal enforcement" and provides in paragraph Cll: 

<ll Except as provided in paragraph (2), whenever 
on the basis of any information the Administrator deter
mines that any person is in violation of any requirement 
of this subchapter, the Administrator may issue an order 
requiring compliance immediately or within a specified 
time period or the Administrator may commence a civil 
action in the United States district court in the 
district in which the violation occurred for appropriate 
relief, including a temporary or permanent injunction. 

42 U.S.C. §6928Ca)(l). 

The one limitation placed upon the EPA's authority to 

bring an independent enforcement action, which is set out in 

paragraph (2), speaks directly to the situation in this case; 

that is, the EPA's auithority to bring an independent enforce-

ment action in a RCRA-authorized state like Indiana. 

Paragraph (2) provides: 

(2) In the case of a violatin of any requirement 
of this subchapter where such violation occurs in a 
State which is authorized to carry out a hazardous waste 
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program under section 6926 of this title, the 
Administrator shall give notice to the State in which 
such violation has occurred prior to issuing an order or 
commencing a civil action under this section. 

42 U.S.C. §6928(al(2l. 

These statutory provisions could not be more clear. 

Even after a state received authorization to implement its own 

statutory scheme on hazardous waste "in lieu of the federal program,• 

Congress intended for the EPA to retain independent enforcement 

authority in those states. When the EPA wishes to bring an 

action in a RCRA-authorized state, all that is required of the 

EPA is that it must first notify that state of its intent. At 

page two of its complaint,, the EPA stated: "In accordance with 

Section 3008(a)(2) of RCRA, 42 U.S.C. §6928(a)(2), the State of 

Indiana has been notified of the commencement of this action." 

The legislative history of RCRA echoes the obvious 

Congressional intent of concurrent federal enforcement. 

This legislation permits the states to take the 
lead in the enforcement of the hazardous wastes laws. 
However, there is enough flexibility in the act to per
mit the Administrator, in situations where a state is 
not implementing a hazardous waste program, to actually 
implement and enforce the hazardous waste program 
against violators in a state that does not meet the 
federal minimum requirements. Although the 
Administrator is required to give notice of violations 
of this title to the states with authorized state hazar
dous waste programs the Administrator is not prohibited 
from acting in those cases where the state fails to act, 
or from withdrawing approval of the state hazardous 
waste plan and .implementing the federal hazardous waste 
program pursuant to title III of this act. 

5 U.S. Code Cong. & Admin. News at 6269 (1976l(emphasis added). 

This statutory scheme of dual enforcement "serves as an 

incentive to encourage handlers of hazardous waste to adopt 
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environmentally sound procedures and to keep states operating 

their own programs on their toes." R. Andersen, The Resource 

Conservation and Recovery Act of 1976: Closing the Gap, 1978 

Wise. L. Rev. 635, 664.5/ 

The language from the Northside case that the defendants 

here rely on is in accord with the legislative history of RCRA. 

In Northside, the court stated that as long as the state has 

acted reasonably in enforcing its program, the EPA should not 

interfere. 804 F.2d at 382. The portion of the legislative 

history quoted above underscores the need for state and federal 

cooperation in implementing hazardous waste laws and explains 

that the EPA "Administrator is not prohibited from acting in 

those cases where the state fails to act." 5 U.S. Code Cong. & 

Admin. News, at 6269 !1976). 

In this case, the state did file a separate administra-

tive action against the defendants complaining of many of the 

same violations alleged by the EPA. However, as discussed pre-

viously, the state of Indiana's Environmental Management Board 

has put its action "on hold" pending the outcome of this suit. 

Because the state has chosen not to act, there is no prohibition 

to the EPA bringing this independent enforcement action. 

5/ 
In January of 1986, Indiana was given Phase II 

authorization by the EPA. In its order, dated January 31, 1986, 

granting Indiana final authorization, the EPA Administrator sta

ted: "Indiana also has primary enforcement responsibility, 

although U.S. EPA retains the right to conduct inspections under 

section 3007 of RCRA and to take enforcement actions under sec

tions 3008, 3013 and 7003 of RCRA." 51 Fed.Reg. 3953, 3954 

(emphasis added). 
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C. Hjersted's Liability 

Finally, defendant Hjersted seeks to dismiss plaintiff's 

complaint on the ground that it fails to state a claim against 

Hjersted personally. In paragraph five of its complaint, the EPA 

alleges: 

Defendant Norman B. Hjersted (hereinafter 
"Hjersted">, an individual, is the President and prin

cipal stockholder of CCCI. At times relevant hereto, 

Hjersted was responsible for the overall operation of 

the Gary site. Hjersted directed and controlled expen

ditures for repairs, improvements, and operations at the 

Gary site in excess of $500.00 per month and made deci

sions concerning environmental compliance at the Gary 

site. Hjersted is an "operator" of the Gary facility 

within the meaning of 320 IAC 4.1-1-7. 

In his motion, Hjersted argues that "the only allegation 

in the complaint regarding his liability is the assertion that he 

is an 'operator' within the meaning of 320 I.A.C. 4-1-1-7," and 

that because he is not a'n "operator" for purposes of the statute, 

plaintiff's complaint against him should be dismissed. Without 

deciding whether or not Hjersted is an "operator," the court 

holds that his reading of the complaint is too narrow. 

The EPA's complaint invokes its authority under section 

3008(a) of RCRA, 42 U.S.C. 6928(a}, which provides that 

"whenever ••• any person is in violation of any requirement of 

.[RCRA], the Administrator may ••• commence a civil action in the 

United States district court in the district where the violation 

occurred." There is no requirement that a defendant be an 

"operator," indeed, the statute says "any person." Hjersted does 
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not argue that he is not a person for purposes of the law.6/ 

Moreover, the Eighth Circuit has recently held that cor-

porate officers and employees who actually make corporation deci

sions can be found personally liable. In United States v. 

Northeastern Pharmaceutical & Chemical Co., 810 F.2d 726 (8th 

Cir. 1986), the court was faced with a similar situation wherein 

the defendant officers, like the defendant here, argued that orily 

the corporation could be held liable under RCRA. The 

Northeastern court rejected the defendants' argument and found 

them personally liable and stated: 

More importantly, imposing liability upon only the cor
poration, but not· those corporate officers and employees 
who actually make corporate decisions, would be incon
sistent with Congress' intent to impose liability upon 
the persons who are involved in the handling and dispo
sal of hazardous substances. 

Id. at 745. 

Therefore, because Hjersted is a "person" within the 

meaning of section 3008(a), 42 U.S.C. §6928(a), and because 

holding corporate officers liable under RCRA is consonant with 

Congressional intent, the court finds that the EPA's complaint 

does sufficiently allege a cause of action against defendant 

6/ 
Ind. Code 13-7-1-17, which applies to Indiana's 

Hazardous Waste Management laws, 320 I.A.C. 4-1-5, defines person 
as "an individual, partnership, copartnership, firm, company, 
corporation, association, joint stock company, trust, estate, 
municipal corporation, city, school city, town, school town, 
school district, school corporation, county, and consolidated 
unit of government, political subdivision, state agency, or any 
other legal entity." Ind. Code 13-7-1-17 (West Supp. 1986-87). 

-25-



{ I. t 

Hjersted; accordingly, the EPA's complaint should survive defen-

dant's motion to dismiss.?/ 

CONCLUSION 

It is, therefore, ORDERED that defendants' motion to 

dismiss is hereby DENIED. 

ENTER: April ;r~ , 1987 

S DISTRICT COURT 

7/ 
The court notes that a motion for summary judgment 

concerning Hjersted's liability, filed by the EPA, is fully 
briefed and currently pending in this case. 
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Louis M. Rundio, Esq. 
McDermott, Will & Emery 
111 West Monroe Street 
Chicago, Ill. 60603 

U.S. Department of Justice 

Washington, D.C. 20530 

April 21, 1987 

Re: United States v. Conservation Chemical Co. of Illinois, 
et al., Civ. No. H86-9 (N.D. Ind.) 

Dear Lou: 

This is to confirm our telephone conversation yesterday 
concerning the deposition of Lloyd Kaiser, a former employee 
of the Conservation Chemical Company, in connection with 
the above action. You indicated that Mr. Kaiser would be 
available for deposition in Kansas City, Kansas on May 14, 
1987. I said that I would arrange for an office for the 
deposition, which will most likely be in the EPA Regional 
Headquarters building in Kansas City. I will get back to you 
with a more exact location soon. 

cc: Jonathan McPhee, Esq. 
Andrew B. Baker, Esq. 
Sally Swanson 

Sincerely, 

Assistant Attorney General 
Land and Natural R;,Joqr~es 

By:~'~ 
William Sierks, Attorney 
Environmental Enforcement 

Division 

Section 
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90-11-2-136 

Richard E. Timmons, Clerk 
United States Di strict Court 
Northern District of Indiana 
507 State Street 
Hammond, Indiana 46320 

U.S. Department of Justice 

Washington, D.C. 20530 

February 10, 1987 

Re: United States v. Conservation Chemical Company 
of Illinois, et al., Civ. No. H86-9 (Judge Moody) 

Dear Mr. Timmons: 

En c 1 o sed f o r f i 1 i n g p 1 ease f i n d a n o r i g i n a 1 and one co py 
of the United States' Su ppl ementa 1 Memorandum Concerning Defendants' 
Second Motion to Dismiss in the above case. Thank you very much 
for your cooperation. 

Sincerely, 

Assistant Attorney General 
Land and Natural Resources nivision 

By: / .. · 

Enclosure 

cc: Andrew Baker, Esq. 
Jonathan McPhee, Esq. 
Louis M. Rundio, Esq. 
Maureen Grimmer, Esq. 
Sally Swanson, U.S. EPA 

"11iT11am Sierks, Attorney 
Environmental Enforcement Section 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 

l 
) 
) 
) 
) CIVIL ~CT!ON NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) __________________________ ) 

UNITED STATES' MOTION TO ALLOW -:-HE 
FILING OF A SUPPLEMENTAL MEMORANDUM 

The United States requests that the Court allow the 

filing of the attached supplemental memorandum concerning defendants' 

second motion to dismiss. The memorandum is being filed to provide 

the Court with a copy of a recent action by the State of Indiana 

which affects certain legal arguments asserted by the defendants 

i n s u p po r t of the i r second mot i on to d i s m i s s • The u n de r s i g ned 

counsel for the United States received a copy of the State's action 

by mail today. 

Respectfully submitted, 

F. HENRY HABICHT, II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 



By: 

Date: February __ , 1987 

- 2 -

JAMES G. RICHMOND 
United States Attorney for the 

Northern District of Indiana 

ANDREW B. BAKER 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
(219) 937-5215 

WILLIAM R. SIERKS 
Attorney, Environmental Enforcement 

Section 
Land and Natural Resources Division 
United States Department of Justice 
washington, D.C. 20530 
(202) 633-4160 

FRANCES McCHESNEY 
United States Environmental 

Protection Agency 
401 M Street, S .W • 
washington, D.C. 20460 

JONATHAN McPHEE 
United States Environmental 

Protection Agency 
Office of Regional Counsel 
230 S. Dearborn Street 
Chicago, Illinois 60604 
(312) 886-5348 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) 
) ----------------------------------

ORDER 

AND NOW, this day of , 1987, upon consideration 

of the United States' Motion for Leave to File Supplemental 

Memorandum, said motion is GRANTED. 

JAMES T. MOODY, JUDGE 
UNITED STATES DISTRTrT COI'PT 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 

l 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ____________________________ ) 

SUPPLEMENTAL MEMORANDUM OF THE UNITED STATES CONCERNING 
DEFENDANTS' SECOND MOTION TO DISMISS 

The United States files this supplemental memorandum in 

order to advise the Court of the recent action by the State of 

Indiana concluding that the defendants' closure plan for the Gary 

facility is still deficient. This notice of deficiency affects an 

argument raised in Defendants' Reply Memorandum of January 26, 

1987, concerning their second motion to disr1iss. 

This Court Has Jurisdiction Over Closure Issues Pursuant 
to Section 3008(a) of RCRA, 42 U.S.C. & 6928(a). 

Defendants raise several arguments in their January 26, 

1987 Reply to the United States' Memorandum in Opposition to Second 

Motion to Dismiss (hereinafter "Reply Mem."l, concerning their 

ohligation to submit a proper closure plan for the Gary facility. 

These arguments were already addressed in the llnited States Memorandum 

in Opposition to Second Motion to Dismiss and will not be repeated 

here. However, one argument of defendants is affected by the 

State's recent action concerning defendants' closure plan. 
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Defendants argue at pages 13-15 of their Reply Mem. that they are 

no longer in violation of the RCRA closure regulations, since they 

submitted a closure plan in May, 1986. However, the May, 1986 

closure plan is still deficient. See Second Notice of Deficiency 

from Terry Gray to Norman Hjersted, dated January 29, 1987, attached 

as Exhibit A hereto. The State's second preliminary technical 

review of the defendants' closure plan has disclosed a number of 

deficiencies in that plan. Thus, defendants are still in violation 

of the RCRA closure regulations; those violations are not moot, 

The United States wishes to emphasize that the State's 

participation in the review of the defendants' closure plan here 

does not mean, as defendants suggest, that the United States has no 

authority over closure issues. Defendants incorrectly state at 

pages 2-4 of their Reply Mem. that the United States "concerles" that 

the State of Indiana has exclusive authority to review the defendants' 

closure plan. This is not true. Since the Stat~ of Indiana has 

received ''Phase II'' authorization under Section 3006 of RCRA, 42 

U.S.C, <, 6926, it has authority to review defendants' closure plan. 

However, Indiana does not have exclusive authority over closure 

issues where U.S. EPA has filed a RCRA enforcement action to enjoin 

violations of the RCRA closure regulations. See United States' 

Mem. in Opposition to Second Motion to Dismiss, at 6-12. Defendants 

cannot read out the explicit enforcement authority granted to the 

United States in Section 3008(a) of RCRA, 42 U.S.C. 9 6928(a). 

Section 3008(a) authorizes federal courts to exercise jurisdiction 
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in enforcement actions brought by U.S. EPA, including actions 

brought by U.S. EPA in an authorized State. Second 3008{a) of 

RCRA provides for joint federal-state enforcement authority in an 

authorized State. Further, U.s. EPA retains the authority to 

review the Gary facility closure 'plan pursuant to its "oversight" 

responsibilities under Section 3006 of RCRA to assure that the 

State is administering the RCRA program in a manner consistent 

with the provisions of the statute. 42 u.s.c. § 6926{d). See 

United States' Memorandum in Opposition to Second Motion to Dismiss, 

at 6-12, and affidavit of Sally Swanson, attached as Exhibit A 

thereto. Defendants' position that this Court has no jurisdiction 

to Rnjoin their violations of the RCR.~ closure plan requirements 

is completely contradictory to the express language of Section 

3008{a) of RCRA and to U.S. EPA's authority under Section 3006 

of RCRA. 

The llnited States has already explained that the Northside 

dec is i on, u po n w hi c h defendants so he a vi 1 y re 1 y (De f. Rep 1 y f1 ern. at 

4-12), is inapplicable here. See United States' Memorandum in 

Opposition, at 6-12. Northside was not an enforcement action; the 

scope of U.S. EPA's enforcement authority under Section 3008{a) was 

not before the Seventh Circuit. In Northside, the plaintiff was a 

permit applicant, not U.S. EPA; the scope of U.S. EPA's authority 

over closure matters was determined by Section 7006{b) of RCRA, 42 

U.S • C • § 6 9 7 6 (b) • In t hi s case, u n 1 i k e Northside , U.S • EPA i s 

acting pursuant to its Section 3008{a) enforcement authority. This 

Court is not bound by the Seventh Circuit's interpretion of U.S. 
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EPA's authority under Section 7006(b) of RCRA. The Court should 

make an independent examination of its jurisdiction and U.S. EPA's 

authority under Section 3008(a). The State of Indiana's involvement 

in the review of defendants' closure plan does not eliminate u.s. 

EPA's properly-exercised enforcement authority. The Court should 

reject defendants' argument anrl continue to exercise its jurisdiction. 

CONCLUSION 

For the reasons stated above and in the prior memorandum 

filed by the United States, this Court should deny Defendants' 

Second Motion to nisrniss. 

ll y : 

Respectfully submitted, 

F. HENRY HABICHT, II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

JAMES G. RICHMOND 
United States Attorney for the 

Northern District of Indiana 

A ~ 0 R EW B • BAKE R 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Builrlino 
507 State Street " 
Hammond, Indiana 46320 
(219) 937-5215 

WILLIAM R. SIERKS 
Attorney, Environmental Enforcement 

Section 
Land and Natural Resources Division 
United States Department of Justice 
Washington, D.C. 20530 
(202) 633-4160 



Date: February __ , 1987 
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FRANCES McCHESNEY 
United States Environmental 

Protection Agency 
401 M Street, S.W. 
washington, D.C. 20460 

JONATHAN McPHEE 
United States Environmental 

Protection Agency 
Office of Regional Counsel 
230 S. Dearborn Street 
Chicago, Illinois 60604 
(312) 886-5348 



IN THF UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 

l 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 

l 
) _________________________ ) 

CERTIFICATE OF SERVICE 

I hereby certify that, on this day of Fehruary, 1987, 

I served a copy of the attached Supplement Memorandum of the United 

States Concerning Defendants' Second ~1otion to nismiss by U.S. 

Mail with proper postage, fully prepaid, upon counsel for defendants, 

addressed to: 

Louis M. Rundio, Esq. 
McDermott, Will ~Emery 
111 West Monroe Street 
Chicago, Illinois 60603 

Maureen Grimmer 
Eichhorn, Eichhorn & Link 
200 Russell Street 
P.O. Box 6328 
Hammond, Indiana 45325 

William Sierks, Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
u.s. Department of Justice 
Washington, D.C. 20530 
(202) 633-4160 



1'\DIA'\APOLIS. 46225 

DEPARHIE!\T OF .. 
ENVIRONMEJ~;T AL MA"\AGEMENT. '<) .:,, ::: ~~.~-~~:1~ ·:-

I 0) S(lLlth Meridian Street 

':1 
January 29, 1987 

.. 
Mr. Norman B. Hjersted, President ' 
Conservation Chemical Company of Illinois 
5201 Johnson Drive 
Suite 400 
Mission, KS 66205 

Re: Notice of lleficiency 
Second Completeness/Preliminary 
Technical Review 
Conservation Chemical Company of 
Illinois, Gary, Indiana 
IND040888992 

Dear Mr. Hjersted: 

This letter and attachment represent the Indiana Department of 
Environmental Management's (IDEM) second completeness and preliminary 
technical review of the Conservation Chemical Company of Illinois (CCCI) 
closure plan dated May 23, 1986. A July 28, 1986, CCCI response to the 
July 17, 1986, EPA/IDEM review is considered part of this closure plan. The 
joint U.S. Environmental Protection Agency (EPA) and IDEM review dated 
July 17, 1986, was the first completeness review. 

Your response to this Notice of Deficiency should be received by the IDEM 
within 30 days of the date of this letter. 

If you have any questions or need assistance, please contact Mr. Robert 
Cappiello of my staff at AC 317/232-3221 •. 

RC/rmw 
cc: Mr. 

Ms. 
Mr. 
Mr. 

Very truly yours, 

l~f.~ 
Terry F. Gray, Chief 
Plan Review and Permit Section 
Hazardous Waste Management Branch 
Solid and Hazardous Waste ~nt 

Hak Cho, U.S. EPA, Region V (with enclosures) 
Sally Swanson, U.S. EPA, Region 'I (with enclosures) 
Louis Rundio, McDermott, Will and Emery (with enclosures) 
John w. Weaver, ATEC (with enclosures) 



Notice of Deficiency 
Second Completeness/Preliminary Technical Review 

Conservation Chemical Company of Illinois 
IND040888992 

Section 1.0 Introduction 

1. There is no mention that owner or operator certification and 
certification by an independent registered Professional Engineer will 
be provided upon completion of closure. (320 lAC 4.1-21-6) 

2. There is no mention of the required land disposal notation on the 
deed to the facility property. (320 IAC 4.1-21-10) 

Section 2.0 Site Characterization 

3. The amount of each waste type left in the landfill upon closure must 
be stated. (320 lAC 4.l-28-4(c)). 

4. The climate (rainfall) of the area must be stated. 
(320 IAC 4.2-28-4(c)). 

Section 4.0 Closure Plan 

Subsection 4.2.1. 1- Waste Characterization 

5. When the closure plan was prepared, results of samples from tanks 
containing cyanide and metal hydroxide sludges were not available. 
If those sampling results are now available, they should be 
incorporated into the revised closure plan. 

Subsection 4.2.2 - Neutral Acid Sludge--Disposal 

6. The plan does not specify the method to be used for cutting the tank 
wall or appropriate safety precautions to be used. (320 IAC 4.1-24-5) 

7. CCCI proposed to use lime kiln dust to solidify the neutralized acid 
sludge iR lined sludge boxes. However, CCCI did not provide any 
information on the material of the liner and how to keep the 
integrity of the liner during mixing. 

8. CCCI proposes to stabilize neutralized acid sludge on-site with 
Type C fly ash, lime kiln dust, and/or portland cement. However, 
CCCI did not include the detailed information regarding the 
stabilization process or the disposal method. This information 
should include: the proposed mixing ratio of acid sludge to fly ash, 
lime kiln dust and/or the portland cement; how and where to mix those 
materials; what kind of test will be conducted to determine if it is 
feasible to stabilize the sludge; and how and where to dispose the 
stabilized material on-site. 
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Subsection 4.2.3 - Oil, PCBs, and Water--Disposal 

9. According to Table 5 of the closure plan, Tanks 19 and 22 contain 
637,000 gallons of PCB-contaminated materials. This quantity will 
fill 106 tankers each with a 6,000-gallon capacity. The plan does 
not include detailed procedures on transferring the stored materials 
to the tankers and managing the tankers to prevent spills. 

10. The plan does not specify the criteria CCCI used to determine that 
the PCB material is treatable. 

11. The plan assumes that 80 percent of the PCB contaminants are 
treatable. However, if the PCB contaminants are not treatable, then 
incineration is the only disposal alternative. Th~refore, the cost 
estimate should also reflect the contingency of incineration as the 
sole alternative. (320 lAC 4.1-22-3) 

12. The plan does not indicate whether Disposal Systems, Inc.'s, portable 
treatment unit has the required permits or approvals to operate in 
the State of Indiana and the U.S. EPA, Region V. 

13. The plan does not describe the disposal procedures for treated waste 
oil and water. (320 lAC 4.1-21-2) 

Subsection 4.2.4 - Cyanide Solution--Disposal 

14. 

15. 

16. 

17. 

18. 

19. 

CCCI proposes to treat the cyanide waste with hypochlorite. 
Therefore, the heading for this section should be "TREATMENT." 
Specify which type of hypochlorite will be used. 

It is not clear how many tanks are used to store the cyanide waste. 
The plan states that the liquid cyanide wastes are stored in 
12 tanks. However, the Emergency Act Plan states that the wastes are 
stored in 13 tanks, while Table 6 of the closure plan shows 
16 tanks. Please explain these discrepancies. 

The plan does not specify the final cyanide concentration level of 
the cyanide waste after treatment. 

The plan does not specify whether CCCI will dispose of the treated 
cyanide waste on-site or off-site. If on-site, CCCI should specify 
the disposal location and procedures. 

The plan does not specify the criteria CCCI will use to determine 
which cyanide waste is untreatable. 

The closure plan cost estimate should also reflect the contingency of 
the cyanide waste being untreatable on-site. (320 lAC 4.1-22-3) 

Subsection 4.2.6- Silica Tetrachloride--Disposal 
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20. The plan states that special care will be necessary in handling the 
silica tetrachloride. However, CCCI did not specify the special care 
to be taken during the transfer operations. 

Subsection 4.2.7- Pickle Liquor and Process Products--Disposal 

21. It is not clear what materials are stored in Tanks 40 and 41. The 
text of the plan states approximately 17,000 gallons of rain water 
and process acid are stored in Tanks 40 and 41. However, Table 7 of 
the plan shows that pickle liquor or process acid is stored in 
Tanks 40 and 41. 

22. It is not clear what material Tank 42 contains. The plan states that 
Tank 42 contains pickle liquor. However, Table 7 shows that Tank 42 
contains 2,500 gallons of silica tetrachloride. 

23. The plan indicates that Tanks 50 and 51 contain approximately 
1,400 gallons of pickle liquor. However, those two tanks are not 
included in Table 7. 

Subsection 4.2.8 - Drums--Disposal 

24. The cost estimate for drum disposal is not included in the 
Closure Plan. (320 IAC 4. 1-22-3) 

25. This subsection should be separate from the Tank Storage section or 
the section should be retitled. 

26. The plan states that drums contain ignitable waste. It should 
provide the basis for this determination. 

27. The plan states that approximately 154 drums remain at the site and 
provides waste analyses for 15 drums. However, the plan does not 
provide procedures and analytical methods to determine the contents 
of the remaining 139 drums. 

Subsection 4.2.9 -Decontamination Procedures 

28. The plan does not provide the cleanup standards to be applied to all 
the storage tanks after the decontamination process to verify that 
all hazardous wastes have been removed. (320 IAC 4.1-24-5 and 21-5) 

Subsection 4.3.1.1- Earthen Basins--Construction Considerations 

29. The plan does not specify how and where to mix the lime and the 
contaminated waste or soil, and what safety precautions will be taken. 

30. CCCI proposes to use fill material for the clay cap that has a 
minimum particle size of three inches. This is grossly inappropriate 
for a cap designed to keep water from infiltrating into the surface 
impoundments. (320 lAC 4. 1-28-4) 
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31. Although the clay cap is depicted in Figure 10 of the closure plan, 
the closure plan does not provide a detailed description or drawing 
of the clay cap (the thickness of the clay material, and the slope of 
the final cap, among other details). (320 IAC 4.1-28-4) 

32. CCCI proposed to close four basins at the site. However, detailed 
capping procedures for those basins are not provided. Therefore, it 
is not known that the capping procedures for the basins at Tanks 19 
and 22 are the same as those for the pie-shaped and off-site basins. 
(320 IAC 4.1-28-4) 

33. The plan does not provide information on the permeability of the 
final clay cap and how this will be verified. (320 IAC 4.1-28-4) 

34. Specifications for the stabilization material are not given. 
(320 IAC 4. l-28-4) 

35. The plan does not specify the material to be used for constructing 
the slurry wall. (320 IAC 4. l-28-4) 

36. The plan does not identify the geologic formation that the slurry 
walls will be tied to. Boring logs indicate the presence of a 
40-foot-thick sand layer above the confining clay layer. It will be 
impractical, if not impossible, to install a slurry wall to this 
depth in the sand formation. (320 IAC 4. 1-28-4) 

37. CCCI proposed to cap the basins with two (2) feet of clay, 
six (6) inches of sand, and six (6) inches of topsoil. However, 
those layers are not thick enough to withstand the freeze-thaw 
actions that will occur at the site. CCCI should refer to the 
U.S. EPA's guidance manual "Evaluation Cover Systems for Solid and 
Hazardous Waste" SW-867. (320 IAC 4.1-28-4) 
This document is available through the Government Printing Office, 
Superintendent of Documents, Washington D.C. 20402, Telephone 
J.C 202/783-3238. 

Subsectior. 4.5 - Schedule of Implementation 

38. The plan provides a list of the closure activities and their 
sequence. However, a time frame for each activity is not provided. 
(320 IAC 4.1-21-3) 

39. There is no commitment to the 90-day limit for treatment, removal, or 
disposal of hazardous wastes once the closure plan has been 
approved. (320 lAC 4.1-21-4) 

Section 5.0 Post-Closure Plan 

Subsection 5.1- General 

40. It must be stated that all post-closure monitoring and maintenance 
activities will continue for 30 years after the date of completing 
closure. (320 lAC 4. 1-21-7) 
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Subsection 5.2 - Site Maintenance 

41. It must be stated that post-closure use of the property will never be 
allowed to disturb the integrity of the final cover. 
(320 lAC 4.1-21-7) 

Subsection 5.4 - Conclusion 

A section similar to this should be added to include the following 
comments: 

42. The post-closure plan must state that the owner/operator will amend 
the post-closure plan as 320 IAC 4.1-21-B(b), (e), and (f) specify. 

43. The owner of this property must make a notation on the deed to this 
property as specified in 320 lAC 4.1-21-10. 

Section 6.0 Cost Estimate 

Subsection 6.1- Closure Plan 

44. In general, the plan does not provide a detailed cost estimate. More 
specifically, the plan does not include the unit cost for equipment, 
the distance for transportation for disposal of wastewater/cleaning 
waste, the hourly rate for the personnel, the estimated man hours for 
each activity, or the unit cost for disposal at each proposed 
disposal facility. (320 lAC 4. 1-22-3) 

45. As mentioned in Comment 37 above, the thickness of the capping 
material proposed by CCCI does not meet the recommended thickness. 
Therefore, the estimated cost associated with the capping material is 
low. (320 IAC 4. 1-22-3) 

46. The plan does not indicate 
slurry wall; therefore, it 
cost for the slurry wall. 

the average depth or materials of the 
is impossible to evaluate the estimated 
(320 IAC 4.1-22-3) 

47. The plan does not provide the cost estimate for the disposal of 
cyanide and PCB's oil waste off-site, if they are not treatable 
on-site. (320 IAC 4.1-22-3) 

Subsection 6.2 - Post-Closure Plan 

48. CCCI proposes to get a waiver from the U.S. EPA to reduce the 
quarterly groundwater monitoring to yearly for years 2 to 30. The 
cost estimate for groundwater monitoring is based on that 
assumption. However, the plan does not include an alternate cost 
estimate in case the U.S. EPA does not grant the waiver. 
(320 IAC 4.1-22-3) 
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49. CCCI assumed that the U.S. EPA wells C3 and C4 may be used for 
post-closure groundwater monitoring. However, the post-closure plan 
lack contingencies for additional monitoring wells in case CCCI is 
not allowed to use these two wells. (320 IAC 4. 1-21-7) 

50. A mechanism of financial assurance for the closure and post-closure 
plans must be included. (320 IAC 4.1-22-4) 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

FILED 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

----------------------------

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 

l 
UNITED STATES' REPLY MEMORANDUM CONCERNING THE UNITED 

STATES' MOTION FOR PARTIAL SUMMARY JUDGMENT 

? 

On December 31, 1986, the United States filed a motion 

for partial summary judgment, asking that the Court find defendants 

Conservation Chemical Company of Illinois (CCCI) and Norman B. 

Hjersted liable under Section 3008(a) of the Resource Conservation 

and Recovery Act ("RCRA"), 42 U.S.C. § 6928(a), for violations of 

RCRA at defendants' hazardous waste facility in Gary, Indiana. 

The United States files this memorandum in reply to defendants' 

memorandum opposing the United States' motion for partial summary 

judgment. 

In its motion for partial summary judgment, the United 

States cites the undisputed facts which establish that the defendants 

have violated Section 3008(a) of RCRA. In their response brief, 

defendants allege that there are "defects'' in the llnited States' 

case and allege the existence of disputed issues of fact which 

would prevent the entry of summary judgment. However, these "defects" 
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and disputed facts are not relevant to the issue of defendants' 

liability under Section 3008(a) of RCRA. Rather, defendants' 

arguments go to the scope of relief and the appropriate ci vi 1 

penalty which may be awarded by this Court at trial. There is no 

dispute concerning the facts necessary to establish liability. 

Consequently, the Court should enter partial summary judgment 

against defendants. 

ARGUMENT 

I. THIS COURT SHOULD ENTER SUMMARY JUDGMENT AGAINST DEFENDANTS 
ON THE ISSUE OF LIABILITY UNDER SECTION 3008(a) OF RCRA FOR 
FAILURE TO SUBMIT A PROPER CLOSURE PLAN. 

A. The Defendants Are Required, And Have Failed, To 
Submit A Proper Closure Plan For The Gary Facility. 

Defendants assert the riovel position, at pages 7-8 of 

their brief, that they are not required to submit a closure plan 

that meets the requirements of RCRA. The defendants admit that a 

closure plan is required for the Gary facility. (Stipulated 

Facts filed at March 24- 27, 1986 Preliminary Hearing, (hereinafter 

"Stip. Facts") at 17.) They also do not dispute that they failed 

to submit a closure plan which includes all the elements required 

under 320 IAC 4.1 Rule 21. (U.S. Memorandum in Support of Motion 

For Summary Judgment, (hereinafter "U.S. Mem. in Support") at 29). 

Defendants instead take a new approach by arguing that it is not a 

vi o 1 at i on of R C R A to submit a defect i v e c 1 o s u re p 1 an , s i n c e the 

Indiana RCRA regulations do not require the submission of an ''accep-

table " or "proper" plan. (Def M t 7 8 ) Of course d f d t • em. a - • , e en an s 

cite no authority for their position, which is inconsistent with 

the statutory scheme of RCRA and the explicit language of 320 IAC 

4.1-21-3. Their position must be rejected. 
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The RCRA requirements concerning the closure of hazardous 

waste facilities are set forth at 320 IAC 4.1 Rule 21. These are 

the standards that the United States seeks to enforce here. The 

United States has asked the Court to order the defendants to submit 

an "acceptable" or "proper" closure plan, i.e., a plan which complies 

with the regulations promulgated at 320 IAC 4.1 Rule 21. Merely 

requesting defendants to submit a closure plan is not enough, 

since they have already submitted two deficient, incomplete closure 

plans. u.s. Mem. in Support, at 29. The United States does not 

wish to receive yet another inadequate plan. The United States 

seeks a ''proper'' closure plan which meets the regulations. 

B. Defendants Were Required To Submit A Closure Plan 
Within 15 Days After Loss Of Interim Status. 

1. The Gary Facility Is A "Land Disposal Facility" 

Subject To The Loss of Interim Status Rules. Defendants agree 

that if there are any "land disposal units" at the Gary facility, 

then those units lost their "interim status" on November 8, 1985, 

pursuant to Section 3005(e)(2) of RCRA, 42 U.S.C. § 6925(e)(2), 

(Def. Mem. at 8.) See U.S. Mem. in Support, at 4-8, for discussion 

of interim status. Defendants note at pages 8- 9 of their brief 

that they have disputed whether there are any land disposal units 

at the Gary facility. ___!:__/ 

*! Defendants incorrectly state that RCRA can never have retroactive 
-- application and misstate the United States' position on retro
actively in page 9 of their brief. RCRA may apply retroactively. 
See Section 3004(u) of RCRA, 42 U.S.C. § 6924(u), which authorizes 
U.S. EPA to order corrective action at a permitted facility regardless 
of when the waste was placed; Section 7003 of RCRA, 42 U.S.C. § 6973, 
which authorizes the United States to seek injunctive relief to abate 
an imminent hazard, also may apply retroactively. United States v, 
Northeastern Pharmaceutical and Chemical Corp., Civ. No. 84-1837, 
Slip op. at 23-26 (8th Ci r., Dec. 31, 1986). (Attached as Exhibit 
B to u.s. Mem. in Opposition to Second Motion To Dismiss). 
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The United States acknowledges that the exact number of 

land disposal units is in dispute; for that reason, the government 

has not asked this Court to determine exactly how many disposal 

units are at the Gary facility in this motion for summary judgment. 

See U.S. Mem. in Support, at 31. The Section 3005(e)(2) loss of 

i nt e rim status r u 1 e s a p p 1 y to defendants even i f the r e i s on 1 y one 

a rea at the Gary faci 1 ity that has been used for disposal of hazardous 

waste. That one area is Basin 19. 

Here there is~ dispute concerning the facts which 

establish that hazardous waste has been placed in Basin 19. The 

parties agree that spent pickle liquor, a listed hazardous waste, 

was spilled at the Gary facility.and was then placed in Basin 19. 

(U.S. Mem. in Support, at 16, 31; Def. Mem., Exhibit A (Hjersted 

Affid.) at Para. 11.) Hjersted not only was aware of the disposal 

of pickle liquor in Basin 19 but directed that Basin 19 be utilized 

to receive this spilled material. (U.S. Mem. in Support, at 12.) 

The parties also agree that defendants attempted to treat or neu

tralize this spilled pickle liquor before it was placed in Basin 

19. (_!_<:!_.; Def. Mem., Exhibit A, at 11.) The only "dispute" con-

e ern i n g the status of Basi n 1 9 as a 1 and d i s po sa 1 u n i t i n v o 1 v e s 

a legal interpretation of the RCRA regulations. Defendants argue 

that they did not place ''hazardous'' waste in Basin 19, because the 

spilled pickle liquor is exempted from the RCRA definition of 

''hazardous waste.'' Summary judgment on this issue is appropriate, 

s i nee defendants' argument involves purely 1 ega 1 issues. Si nee 

the facts concerning Basin 19 are not disputed, this Court may 
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determine, as a matter of law, that hazardous waste was placed in 

Basin 19 and that, as a matter of law, Basin 19 is a ''land disposal" 

unit subject to the provisions of Section 3005(e){2) of RCRA, 42 

U.S.C. § 6925{e)(2). 

Defendants' argue at pages 9 - 10 of their brief that the 

spilled pickle liquor placed in Basin 19 was not a hazardous waste 

because: (1) it was treated and neutralized; (2) it was recycled; 

and (3) it does not meet the test for ''characteristic'' hazardous 

waste. These arguments are totally incorrect. As a matter of 

law, defendants placed hazardous waste in Basin 19, 

Spent pickle liquor is a "listed" hazardous waste; that 

is, it is specifically defined as a hazardous waste because it is 

included in the lists of hazardous waste published in 40 C.F.R. 

Part 261, Subpart D. See 40 C.F.R. §§ 261.30{a); 261.32, Haz, 

Waste No. K062, {320 lAC 4.1-6 ~ ~.) Defendants cannot, as a 

matter of law, re-classify the pickle liquor as nonhazardous by 

attempting to mix, neutralize, or treat it, Under 40 C.F.R. 

§§ 260.20 and 260.22 and 320 lAC 4.1-3-3{c), a listed hazardous 

waste continues to be regulated as a hazardous waste unless it is 

"del isted" under procedures set forth in those regulations. (See 

320 lAC 4.1-1-4; 4.1-3-3{a)(2)). Thus, the only way spent pickle 

liquor can become nonhazardous is by following the specific "delist

ing'' procedures set forth in 40 C.F.R. §§ 260.20 and 260.22. 

Defendants' purported "treatment" or "neutralization" of spilled 

pickle liquor does not, as a matter of law, make that waste non

hazardous. 
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Defendants' argument at page 9 of its brief that it 

qualifies for the recycling exemption provided in 320 IAC 

4 • 1-3- 6 i s i n v a 1 i d f o r the s i m p 1 e reason that the s pent pi c k 1 e 

liquor placed in Basin 19 was not recycled. The pickle liquor 

that was recycled was shipped off-site and sold to municipal treat-

ment plants. (Def. Mem., Exhibit A, at Para. 6, 11.) The spilled 

pickle liquor, however, was never recycled. Rather, defendants 

admit that the spilled pickle liquor was "neutralized" and then 

pumped to Basin 19. C!.i·, at Para. 11.) There is no factual 

dispute that the spilled pickle liquor was never recycled. Since 

the spilled pickle liquor was also never delisted, it remains a 

hazardous waste. 

Finally, defendants argue at page 10 of their brief that 

the spent pickle liquor placed in Basin 19 is not a hazardous 

waste because it does not exhibit any of the characteristics set 

forth in 320 IAC 4.1-5-1. Again, this purely legal argument can 

be disposed of by the Court through summary judgment. Defendants 

misconstrue the RCRA statutory scheme. There are several ways by 

which a waste material may be classified as a hazardous waste under 

RCRA. See 320 IAC 4.1-3-3. Spent pickle liquor is a listed hazardous 

waste. A waste material which is not listed as a hazardous waste 

may nevertheless be classified as a RCRA hazardous waste if it 

meets any of the characteristics specified in 320 IAC 4.1-5-1. 

Thus, the definition of a hazardous waste, at 320 IAC 4.1-3-3, 

states, in pertinent part: 
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(a) A solid waste, as defined in 320 lAC 4.1-3-2, is 

a hazardous waste if: 

(1) it is not excluded from regulation as a hazardous 

waste under 320 lAC 4.1-3-4(b); and 

(2) it meets any of the following criteria: 

( i) It ex hi bits any of the cha racteri st i cs of 

hazardous waste identified in 320 IAC 4.1-5. 

(ii) It is listed in 320 lAC 4.1-6 and has not been 

excluded from the lists in 320 IAC 4.1-6 under 320 lAC 4.1-1-4. 

* * * 
(Emphasis added.) Thus, a waste material is a RCRA hazardous 

waste if it is either listed or i.f it exhibits the characteristics 

identified in the regulations. Since pickle liquor is a listed 

waste, it need not also meet the characteristic standards. 

In sum, the undisputed facts establish that spent pickle 

liquor was placed in Basin 19. That pickle liquor is, as a matter 

of law, RCRA hazardous waste. No attempts by defendants to treat 

or neutralize the waste could change its classification as hazardous. 

2. Defendants Were Required to Submit A Closure 
Plan Withi.n Fifteen Days After Loss Of 
Interim Status. · · 

Defend a n t s a g r e e that , i f the r e i s a 1 and d i s po sa 1 u nit 

at the Gary facility, it could not make the necessary certifications 

required by Section 3005(e)(2) of RCRA, 42 U.S.C. § 6925(e)(2) and 

consequently lost interim status on November 8, 1985. Def. Mem. at 

8. As a matter of law, defendants placed hazardous waste in Basin 

19, as discussed in the previous section. The placement of hazardous 
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waste in Basin 19 makes Basin 19 a "land disposal" unit, as defined 

in Section 1004(3) of RCRA, 42 U.S.C. § 6903(3). ~/ 

Since Basin 19 has been used for hazardous waste disposal, 

defendants are required to comply with the RCRA regulations applicable 

to such land disposal. As defendants admit at page 8 of their 

brief, they could not meet the certification requirements of Section 

3005(e) (2) of RCRA which apply to land disposal units such as Basin 

19, and thus lost interim status by operation of law on November 

8, 1985. 

Once defendants lost interim status, they were required 

to submit a closure plan within 15 days after termination of interim 

status. 320 lAC 4.1-21-3(c) (2). Defendants had not submitted an 

adequate closure plan before November 8, 1985. (U.S. Mem. in Support, 

at 29.) Defendants have stipulated that they did not resubmit a 

closure plan within 15 days after November 8,1985. (Stip. Facts, 

at 24.) Thus, defendants violated 320 lAC 4.l-21-3(c)(2). 

In sum, Defendants attempt to confuse matters by arguing 

that the scope of the closure plan is in dispute. Again, it is 

not necessary to determine the scope of the closure plan for purposes 

of entering summary judgment on 1 i abi 1 ity. The Court need only 

determine that a closure plan of some sort was required, and that 

~I Section 1004(3) of RCRA, 42 u.s.c. § 6903(3), defines the term 
"disposal" as: 

"(T)he discharge, deposit, injection, dumping, spilling, 
leaking, or plaCing of any solid waste or hazardous waste into 
or on any land or water so that such solid waste or hazardous 
waste or any constitutent thereof may enter the environment or be 
emitted into the air or discharged into any waters, including 
ground waters." (emphasis added) 
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defendants failed to timely submit a closure plan. The undisputed 

facts establish these elements. 

3. Defendants Are Required To Submit A Closure Plan Even 
If The Gary Facility Contains No Land Disposal Units. 

The number of land disposal units at the Gary facility is 

irrelevant to the entry of summary judgment here. Even if there 

are no land disposal units at the Gary facility, defendants were 

still required to submit a proper closure plan for the Gary facility 

at least 180 days before they ceased active operations in December, 

1985, pursuant to 320 lAC 4.1-21-3(b). The presence of one or more 

1 and d i s po sa 1 u n i t s at the G a ry fa c i 1 it y on 1 y est a b 1 i shes a second 

deadline for submission of a closure plan, i.e., within 15 days 

after the loss of interim status for those units. In sum, 

defendants failed to submit an adequate closure plan, in violation 

of more than one time limit provided by the RCRA regulations. The 

loss of interim status involving land disposal units at the Gary 

facility means only that defendants missed an additional deadline 

for submitting the closure plan. 

D. Closllrelssues Are Properly Before This Court. 

Defendants argue at page 12 of their brief that 

closure matters fall within the exclusive province of the State 

of Indiana. The United States has responded to this argument 

at length in its Memorandum in Opposition to Defendants' Second 

Motion to Dismiss, dated January 13, 1987, at 6-12. The United 

States incorporates that argument by reference here. 
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III. SUMMARY JUDGMENT SHOULD BE ENTERED FOR VIOLATIONS OF THE 
RCRA INTERIM STATUS REGULATIONS. 

The undisputed facts discussed at pages 13-14 and 32-34 

of the United States' Mem. in Support establish that the defendants 

have violated numerous RCRA hazardous waste regulations. Defendants 

a r g u e at page 13 of the i r b r i e f that the U n i ted S t ate s has i n-

adequately supported its motion for summary judgment on these 

issues. However, defendants fail to cite any facts contesting 

these violations. Defendants indicate only that, in an answer 

filed by CCCI in a State administrative proceeding, CCCI denied 

some of the violations alleged in the State administrative complaint. 

Defendants must do more than merely state their denial of facts to 

prevent the entry of summary judgment. ~/ Here the undisputed 

facts established through testimony and affidavits clearly show 

s pe c i f i c vi o l at i on s of R C R A • S i n c e defendants cite no facts i n 

opposition, but merely summarily deny some of the alleged violations, 

summary judgment should be entered. 

In fact, defendants admit that two of the violations 

alleged by the United States have occurred. Def. Mem. at 14. 

Defendants characterize the violations as "very minor." Regardless 

of their charaterization, the violations occurred and are not 

disputed. Since defendants admit that regulatory violations have 

*/Fed. R. Civ. P. 56(e) provides: "When a motion for summary judg-
ment is made and supported as provided in this rule, an adverse 

party may not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise provided 
in this rule, must set forth specific facts showing that there is a 
genuine issue for trial. If he does not respond, summary judgment, 
if appropriate, shall be entered against him." Celotex v. Myrtle, 
54 U.S.L.W. 4775, 4778 (U.S.S.C. June 24, 1986). 
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occurred, they cannot contest the entry of summary judgment on 

liability. 

IV. HJERSTED IS PERSONALLY LIABLE UNDER SECTION 3008(a) OF RCRA, 
42 U.S.C. § 6928(a), FOR THE VIOLATIONS OF RCRA WHICH HAVE 
OCCURRED AT THE GARY FACILITY. 

The United States has set forth the legal basis for 

imposing personal liability upon Norman Hjersted in pages 19-27 

of its Memorandum in Support. The United States also responds 

below to several issues raised in defendants' brief. 

The United States has argued that Hjersted is liable 

under Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), both because 

he is the person who d i re c t s and co nt ro 1 s CCC I ' s opera t i on s and 

because he personally participated in the violations of RCRA which 

have occurred at the Gary facility. It is important to emphasize 

that the defendants do not contest the facts stated at pages 10 -

14 of the U.S. Mem. in Support. While Hjersted's affidavit (Exhibit 

A to Def. Mem.) indicates that Hjersted attempted to manage CCCI 

by consensus (Para. 7), the affidavit does not dispute that ultimate 

authority resided in the President, Chief Executive Officer, and 

Chairman of the Board of Directors, who was Hjersted. (U.S. Mem. 

in Support, at 10.) Nor does the affidavit dispute that Hjersted 

was aware of the deteriorating conditions at the Gary facility but 

refused to approve the necessary measures to assure compliance 

with RCRA. (l_c!., at 13.) 

Instead, defendants continue to assert their erroneous 

and unsupported legal theory that an individual acting in his 

capacity as a corporate officer cannot be held liable for actions 
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within his direction and control or wrongful acts personally committed 

by him. The United States discusses the case law on the personal 

liability of corporate officials in its Mem. in Support, at 22-

26. It should be noted that even cases relied u pan by defendants 

support the United States' position. For example, the Seventh 

Circuit, in Musikiwamba v. Essi, Inc., 760 F.2d 740 (7th Cir. 

1985), cited at page 19 of defendants' brief, states that personal 

liability is imposed "when an officer is alleged to have taken 

part in the illegal act. •• " 760 F.2d at 753 (emphasis in original). 

Accord, Pace v. Garcia, 631 F. Supp. 1417, 1419, cited at page 18 

of defendants' brief. 

A. Hjersted Is An "Operator'' of the Gary Facility For 
Purposes of Liability Under Section 3008(a) of RCRA. 

Defendants argue at pages 17-21 of their brief that 

Hjersted is not an "operator" within the scope of the RCRA 

regulations because the definition of the term "operator" imposes 

liability only upon one, not more than one, person. "Operator" is 

defined at 320 IAC 4.1-1-7 as: "The person responsible for the 

oiverall operation of the facility." Defendants argue that the 

use of the phrase "the person", rather than ·~person", somehow 

shields Hjersted from liability here. As discussed below, defendants' 

position is inconsistent with the enforcement provisions in Section 

3008(a) of RCRA and the legislative intent to establish a strong, 

effective program for the management of hazardous waste. 

Section 3008(a) of RCRA authorizes an enforcement action 

against any person who has violated a requirement of the hazardous 
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waste regulations. Defendants' position ignores this broad enforce-

ment language; they argue that Section 3008(a) authorizes an enforce

ment action only against a single entity, "the" owner or "the" 

ope•ator. Defendants cite no cases or legislative history supporting 

their position. Since their argument relies upon a definition which 

is only in the regulations, not the statute, there is no legislative 

history on this definition. However, the explanatory language provided 

by u.s. EPA in the administrative record at the time when the definition 

of ''operator'' was promulgated indicates that the agency was primarily 

concerned with clarifying responsibility for compliance when the owner 

of the facility is a different entity than the operator. See 45 Fed, 

Reg. 33169-33170 (May 19, 1980). _ u.s. EPA expressed its intent to 

hold owners and operators jointly and severally liable for compliance 

with the RCRA regulations. 45 Fed. Reg. 33169. This expressed intent 

is, of course, directly contrary to defendants' argument that the 

regulation is intended to impose liability upon only a single person, 

The agency also stated that its first priority is "to protect human 

health and the environment." This priority is best served by inter

preting the scope of the regulations broadly, to assure that persons 

in positions of authority are responsible for compliance with the law. 

There is no indication in the administrative record reviewed by 

plaintiff that U.S. EPA in any way intended to drastically reduce its 

broad statutory enforcement authority under Section 3008(a) by the use 

of the word "the" in the definition of "operator." 

Adopting the view urged by the United States here is also 

consistent with the criminal enforcement provisions of Section 
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3 0 0 8 ( d ) of R C R A , 4 2 U • S • C • t, 6 9 2 8 ( d) • That sect i on i m poses c r i m i n a l 

liability upon any person who knowingly treats, stores, or disposes 

of hazardous waste in knowing violation of any material condition 

or requirement of any interim status regulation. 42 u.s.c. 
§ 6928(d)(2)(C). Section 3008(d) authorizes criminal fines and 

imprisonment as penalties for violation of its provisions. Since 

the interim status regulations apply to owners and operators of 

hazardous waste facilities, defendants' reading of the definition 

of ''operator'' would render meaningless the imprisonment penalty 

for all corporate operators, si nee a corporation itself cannot be 

jailed. 

Defendants' position i~ also inconsistent with the basic 

rule of statutory construction that "words in the singular include 

the plural." That rule was adopted in 320 IAC 4.1-1-3(2) of the 

RCRA regulations. Thus, the fact that the plural of ''person" is 

not expressly used in the RCRA definition should not be construed 

as an intention to limit the definition to the singular. 

In sum, defendants' interpretation of the term "operator" 

directly conflicts with the broad enforcement provisions of Section 

3008 of RCRA and would frustrate the legislative intent to impose 

liability upon any person violating its provisions. See United 

States v. Waste Industries, Inc., 734 F .2d. 159, 165-166 (4th 

Cir. 1984.) This liability must extPnd to corporate officers who 

direct and control the activities of a corporation and who personally 

participate in unlawful acts. Here, Hjersted is the person who 

controls CCCI. It is Hjersted who decided whether CCCI would 
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violate or comply with the RCRA regulations. This Court should 

reject defendants' position and interpret the RCRA regulations in 

a manner which best effectuates the legislative purpose. 

2. Cases Decided Under the Comprehensive Environmental 
Response, Compensation, and Liability Act, 42 u.s.c. 
§ 9601 et seg., Are Relevant Here. 

The United States has cited a number of cases imposing 

personal liability under Section 107(a) of the Comprehensive 

Environmental Response, Compensation, and Liability Act, 42 U.S.C. 

§ 9607(a), upon corporate officials who, like Hjersted, have 

directed and controlled corporate activities or who have personally 

participated in unlawful actions. u.s. Mem. in Support, at 22-26. 

Defendants attempt to distinguish these cases by arguing that the 

statutory scheme under CERCLA is different from RCRA. Their 

arguments, however, are completely off-base. 

Defendants f i r s t a r g u e , at page 21 of the i r b r i e f , that 

the liability of an operator is narrower under RCRA than CERCLA. 

Defendants should read the provisions of the statutes before making 

their argument. It is true, as defendants point out, that the 

CERCLA definition of "owner or operator" includes "any person owning 

or operating such facility ••• " 42 U.S.C. § 9601(20)(A). However, 

Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), the key liability 

provision of that statute, imposes liability upon "the owner and 

operator" of the facility. The courts interpreting Section 107(a) 

have repeatedly imposed liability upon corporate officials, 

as discussed in the cases cited in the U.S. Mem. in Support, where 

the corporation itself is the owner or operator of the facility. 

No court has held that Section 107's use of the phrase "the owner 
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and operator" limits the scope of liability in the manner proposed 

by defendants. Defendants' argument in reliance u pan CERCLA is 

also logically inconsistent. They cannot make great significance 

of the use of the word "the" in a regulatory definition of RCRA 

while ignoring its use in CERCLA's liability provision. 

Defendants also incorrectly characterize CERCLA. At 

page 22 of their brief, they state that, while CERCLA imposes 

liability upon generators, transporters, owners, and operators, 

RCRA only imposes liability upon owners and operators. Even 

a cursory glance at RCRA's table of contents shows the complete 

error in this argument. RCRA and CERCLA address the same categories 

of persons engaged in hazardous waste activity: generators, trans

porters, owners, and operators. See, i.e., 42 U.S.C. §9 6922, 

6923. 

I n sum , t h i s Co u rt s h o u l d reject defendants ' s t r a i ned 

attempt to impose great significance upon an agency's use of 

the word "the" in a regulatory definition. Instead, this 

Court should interpret the regulations in a manner which effectuates 

the purposes of the statute and is consistent with its broad 

liability provisions. 

CONCLUSION 

The undisputed facts establish that defendants CCCI 

and Hjersted have violated Section 3008(a) of RCRA and its 
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implementing regulations. Accordingly, this Court should enter 

partial summary judgment on the issue of liability against defendants. 

By: 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
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UNITED STATES' REPLY MEMORANDUM CONCERNING THE UNITED 
STATES' MOTION FOR PARTIAL SUMMARY JUDGMENT 

On December 31, 1986, the United States filed a motion 

for partial summary judgment, asking that the Court find defendants 

Conservation Chemical Company of Illinois (CCCI) and Norman B. 

Hjersted liable under Section 3008(a) of the Resource Conservation 

and Recovery Act ("RCRA"), 42 U.S.C. § 6928(a), for violations of 

RCRA at defendants' hazardous waste facility in Gary, Indiana. 

The United States files this memorandum in reply to defendants' 

memorandum opposing the United States' motion for partial summary 

judgment. 

In its motion for partial summary judgment, the United 

States cites the undisputed facts which establish that the defendants 

have violated Section 3008(a) of RCRA. In their response brief, 

defendants allege that there are "defects" in the United States' 

case and allege the existence of disputed issues of fact which 

would prevent the entry of summary judgment. However, these "defects" 
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and disputed facts are not relevant to the issue of defendants' 

liability under Section 3008(a) of RCRA. Rather, defendants' 

arguments go to the scope of relief and the appropriate civil 

penalty which may be awarded by this Court at trial. There is no 

dispute concerning the facts necessary to establish liability. 

Consequently, the Court should enter partial summary judgment 

against defendants. 

ARGUMENT 

I. THIS COURT SHOULD ENTER SUMMARY JUDGMENT AGAINST DEFENDANTS 
ON THE ISSUE OF LIABILITY UNDER SECTION 3008(a) OF RCRA FOR 
FAILURE TO SUBMIT A PROPER CLOSURE PLAN. 

A. The Defendants Are Required, And Have Failed, To 
Submit A Proper Closure Plan For The Gary Facility. 

Defendants assert the novel position, at pages 7-8 of 

their brief, that they are not required to submit a closure plan 

that meets the requirements of RCRA. The defendants admit that a 

closure plan is required for the Gary facility. (Stipulated 

Facts filed at March 24- 27, 1986 Preliminary Hearing, (hereinafter 

"Stip. Facts") at 17.) They also do not dispute that they failed 

to submit a closure plan which includes all the elements required 

under 320 lAC 4.1 Rule 21. {U.S. Memorandum in Support of Motion 

For Summary Judgment, (hereinafter "U.S. Mem. in Support") at 29). 

Defendants instead take a new approach by arguing that it is not a 

violation of RCRA to submit a defective closure plan, since the 

Indiana RCRA regulations do not require the submission of an ''accep-

tab 1 e" o r " pro pe r" p 1 an • ( De f. Me m. at 7 - 8 • ) 0 f co u r s e , defendants 

cite no authority for their position, which is inconsistent with 

the statutory scheme of RCRA and the explicit language of 320 lAC 

4.1-21-3. Their position must be rejected. 
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The RCRA requirements concerning the closure of hazardous 

waste facilities are set forth at 320 lAC 4.1 Rule 21. These are 

the standards that the United States seeks to enforce here. The 

United States has asked the Court to order the defendants to submit 

an "acceptable" or "proper" closure plan, i.e., a plan which complies 

with the regulations promulgated at 320 lAC 4.1 Rule 21. Merely 

requesting defendants to submit a closure plan is not enough, 

since they have already submitted two deficient, incomplete closure 

plans. U.S. Mem. in Support, at 29. The United States does not 

wish to receive yet another inadequate plan. The United States 

seeks a "proper" closure plan which meets the regulations. 

B. Defendants Were Required To Submit A Closure Plan 
Within 15 Days After Loss Of Interim Status. 

1. The Gary Facility Is A "Land Disposal Facility" 

Subject To The Loss of Interim Status Rules. Defendants agree 

that if there are any "land disposal units" at the Gary facility, 

then those units lost their "interim status" on November 8, 1985, 

pursuant to Section 3005(e)(2) of RCRA, 42 U.S.C. § 6925(e)(2). 

( De f. Me m. at 8 • ) See U • S • Me m. i n S u p po r t , at 4- 8, f o r d i s cuss i on 

of interim status. Defendants note at pages 8- 9 of their brief 

that they have disputed whether there are any land disposal units 

at the Gary facility. ~/ 

*! Defendants incorrectly state that RCRA can never have retroactive 
- application and misstate the United States' position on retro
actively in page 9 of their brief. RCRA may apply retroactively. 
See Section 3004(u) of RCRA, 42 U.S.C. § 6924(u), which authorizes 
U.S. EPA to order corrective action at a permitted facility regardless 
of when the waste was placed; Section 7003 of RCRA, 42 U.S.C. § 6973, 
which authorizes the United States to seek injunctive relief to abate 
an imminent hazard, also may apply retroactively. United States v, 
Northeastern Pharmaceutical and Chemical Cor • , Ci v. No. 84-1837, 
Slip op. at 2 -2 8th Ci r., Dec. 31, 198 • (Attached as Exhibit 
B to U.S. Mem. in Opposition to Second Motion To Dismiss), 
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The United States acknowledges that the exact number of 

land disposal units is in dispute; for that reason, the government 

has not asked this Court to determine exactly how many disposal 

units are at the Gary facility in this motion for summary judgment. 

See U.S. Mem. in Support, at 31. The Section 3005(e)(2) loss of 

interim status rules apply to defendants even if there is only one 

area at the Gary facility that has been used for disposal of hazardous 

waste. That one area is Basin 19. 

Here there is~ dispute concerning the facts which 

establish that hazardous waste has been placed in Basin 19. The 

parties agree that spent pickle liquor, a listed hazardous waste, 

was spilled at the Gary facility and was then placed in Basin 19. 

(U.S. Mem. in Support, at 16, 31; Def. Mem., Exhibit A (Hjersted 

Affid.) at Para. 11.) Hjersted not only was aware of the disposal 

of pickle liquor in Basin 19 but directed that Basin 19 be utilized 

to receive this spilled material. (U.S. Mem. in Support, at 12.) 

The parties also agree that defendants attempted to treat or neu

tralize this spilled pickle liquor before it was placed in Basin 

19. (.!_1.; Def. Mem., Exhibit A, at 11.) The only "dispute" con-

cerning the status of Basin 19 as a land disposal unit involves 

a legal interpretation of the RCRA regulations. Defendants argue 

that they did not place ''hazardous" waste in Basin 19, because the 

spilled pickle liquor is exempted from the RCRI\ definition of 

"hazardous waste.'' Summary judgment on this issue is appropriate, 

since defendants' argument involves purely legal issues. Since 

the facts concerning Basin 19 are not disputed, this Court may 



- 5 -

determine, as a matter of law, that hazardous waste was placed in 

Basin 19 and that, as a matter of law, Basin 19 is a "land disposal" 

unit subject to the provisions of Section 3005{e)(2) of RCRA, 42 

u.s.c. § 6925{e)(2). 

Defendants' argue at pages 9 - 10 of their brief that the 

spilled pickle liquor placed in Basin 19 was not a hazardous waste 

because: (1) it was treated and neutralized; (2) it was recycled; 

and (3) it does not meet the test for "characteristic'' hazardous 

waste. These arguments are totally incorrect. As a matter of 

law, defendants placed hazardous waste in Basin 19. 

Spent pickle liquor is a "listed'' hazardous waste; that 

is, it is specifically defined as a hazardous waste because it is 

included in the lists of hazardous waste published in 40 C.F.R. 

Part 261, Subpart D. See 40 C.F.R. §§ 261.30(a); 261.32, Haz. 

Waste No. K062. (320 lAC 4.1-6 ~ ~·) Defendants cannot, as a 

matter of law, re-classify the pickle liquor as nonhazardous by 

attempting to mix, neutralize, or treat it. Under 40 C.F.R. 

§§ 260.20 and 260.22 and 320 IAC 4.1-3-3(c), a listed hazardous 

waste continues to be regulated as a hazardous waste unless it is 

"delisted" under procedures set forth in those regulations. (See 

320 IAC 4.1-1-4; 4.1-3-3(a)(2)). Thus, the only way spent pickle 

liquor can become nonhazardous is by following the specific "delist

ing" procedures set forth in 40 C.F.R. §§ 260.20 and 260.22. 

Defendants' purported "treatment" or "neutralization" of spilled 

pickle liquor does not, as a matter of law, make that waste non

hazardous. 
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Defendants' argument at page 9 of its brief that it 

qualifies for the recycling exemption provided in 320 lAC 

4.1-3-6 is invalid for the simple reason that the spent pickle 

liquor placed in Basin 19 was not recycled. The pickle liquor 

that was recycled was shipped off-site and sold to municipal treat-

ment plants. (Def. Mem., Exhibit A, at Para. 6, 11.) The spilled 

pickle liquor, however, was never recycled. Rather, defendants 

admit that the spilled pickle liquor was "neutralized" and then 

pumped to Basin 19. (_!_i., at Para. 11.) There is no factual 

dispute that the spilled pickle liquor was never recycled. Since 

the spilled pickle liquor was also never delisted, it remains a 

hazardous waste. 

Finally, defendants argue at page 10 of their brief that 

the spent pickle liquor placed in Basin 19 is not a hazardous 

waste because it does not exhibit any of the characteristics set 

forth in 320 lAC 4.1-5-1. Again, this purely legal argument can 

be disposed of by the Court through summary judgment. Defendants 

misconstrue the RCRA statutory scheme. There are several ways by 

which a waste material may be classified as a hazardous waste under 

RCRA. See 320 lAC 4.1-3-3. Spent pickle liquor is a listed hazardous 

waste. A waste material which is not listed as a hazardous waste 

may nevertheless be classified as a RCRA hazarctous waste if it 

meets any of the characteristics specified in 320 lAC 4.1-5-1. 

Thus, the definition of a hazardous waste, at 320 lAC 4.1-3-3, 

states, in pertinent part: 



- 7 -

(a) A solid waste, as defined in 320 lAC 4.1-3-2, is 

a hazardous waste if: 

(1) it is not excluded from regulation as a hazardous 

waste under 320 lAC 4.1-3-4(b); and 

(2) it meets~ of the following criteria: 

(i) It exhibits any of the characteristics of 

hazardous waste identified in 320 TAC 4.1-5. 

(ii) It is listed in 320 lAC 4.1-6 and has not been 

excluded from the lists in 320 lAC 4.1-6 under 320 lAC 4.1-1-4. 

* * * 

(Emphasis added.) Thus, a waste material is a RCRA hazardous 

waste if it is either listed or if it exhibits the characteristics 

identified in the regulations. Since pickle liquor is a listed 

waste, it need not also meet the characteristic standards, 

In sum, the undisputed facts establish that spent pickle 

liquor was placed in Basin 19. That pickle liquor is, as a matter 

of law, RCRA hazardous waste. No attempts by defendants to treat 

or neutralize the waste could change its classification as hazardous. 

2. Defendants Were Required to Submit A Closure 
Plan Within Fifteen Days After Loss Of 
Interim Status. · 

Defendants agree that, if there is a land disposal unit 

at the Gary facility, it could not make the necessary certifications 

required by Section 3005(e)(2) of RCRA, 42 U.S.C. 9 6925(e)(2) and 

consequently lost interim status on November 8, 1985. Def. Mem. at 

8. As a matter of law, defendants placed hazardous waste in Basin 

19, as discussed in the previous section. The placement of hazardous 
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waste in Basin 19 makes Basin 19 a "land disposal" unit, as defined 

in Section 1004(3) of RCRA, 42 U.S.C. § 6903(3). ~/ 

Since Basin 19 has been used for hazardous waste disposal, 

defendants are required to comply with the RCRA regulations applicable 

to such land disposal. As defendants admit at page 8 of their 

brief, they could not meet the certification requirements of Section 

3005(e) (2) of RCRA which apply to land disposal units such as Basin 

19, and thus lost interim status by operation of law on November 

8, 1985. 

Once defendants lost interim status, they were required 

to submit a closure plan within 15 days after termination of interim 

status. 320 lAC 4.1-21-3(c) (2). Defendants had not submitted an 

adequate closure plan before November 8, 1985. (U.S. Mem. in Support, 

at 29.) Defendants have stipulated that they did not resubmit a 

closure plan within 15 days after November 8, 1985. ( St ip. Facts, 

at 24.) Thus, defendants violated 320 lAC 4.1-21-3(c) (2). 

In sum, Defendants attempt to confuse matters by arguing 

that the scope of the closure plan is in dispute. Again, it is 

not necessary to determine the scope of the closure plan for purposes 

of entering summary judgment on liability. The Court need only 

determine that a closure plan of some sort was required, and that 

~I Section 1004(3) of RCRA, 42 U.S.C. § 6903(3), defines the term 
"disposal" as: 

" ( T ) he d i s c h a r g e , de po s 1 t , i n j e c t i on, dump i n g , s pi 1 1 i n g , 
leaking, or placin~ of any solid waste or hazardous waste into 
or on any land or water so that such solid waste or hazardous 
waste or any constitutent thereof may enter the environment or be 
emitted into the air or discharged into any waters, including 
ground waters." (emphasis added) 
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defendants failed to timely submit a closure plan. The undisputed 

facts establish these elements. 

3. Defendants Are Required To Submit A Closure Plan Even 
If The Gary Facility Contains No land Disposal Units. 

The number of land disposal units at the Gary facility is 

irrelevant to the entry of summary judgment here. Even if there 

are no land disposal units at the Gary facility, defendants were 

still required to submit a proper closure plan for the Gary facility 

at least 180 days before they ceased active operations in December, 

1985, pursuant to 320 lAC 4.1-21-3{b). The presence of one or more 

land disposal units at the Gary facility only establishes a second 

deadline for submission of a closure plan, i.e., within 15 days 

after the loss of interim status for those units. Tn sum, 

defendants failed to submit an adequate closure plan, in violation 

of more than one time limit provided by the RCRA regulations. The 

loss of interim status involving land disposal units at the Gary 

facility means only that defendants missed an additional deadline 

for submitting the closure plan._ 

D. Closure Issues Are Properly Before This Court. 

Defendants argue at page 12 of their brief that 

closure matters fall within the exclusive province of the State 

of Indiana. The United States has responded to this argument 

at length in its Memorandum in Opposition to Defendants' Second 

Motion to Dismiss, dated January 13, 1987, at 6-12. The United 

States incorporates that argument by reference here. 
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III. SUMMARY JUDGMENT SHOULD BE ENTERED FOR VIOLATIONS OF THE 
RCRA INTERIM STATUS REGULATIONS. 

The undisputed facts discussed at pages 13-14 and 32-34 

of the United States' Mem. in Support establish that the defendants 

have violated numerous RCRA hazardous waste regulations. Defendants 

argue at page 13 of their brief that the United States has in-

adequately supported its motion for summary judgment on these 

issues. However, defendants fail to cite any facts contesting 

these violations. Defendants indicate only that, in an answer 

filed by CCCI in a State administrative proceeding, CCCI denied 

some of the violations alleged in the State administrative complaint. 

Defendants must do more than merely state their denial of facts to 

prevent the entry of summary judgment. ~/ Here the undisputed 

facts established through testimony and affidavits clearly show 

specific violations of RCRA. Since defendants cite no facts in 

opposition, but merely summarily deny some of the alleged violations, 

summary judgment should be entered. 

In fact, defendants admit that two of the violations 

alleged by the United States have occurred. Def. Mem. at 14. 

Defendants characterize the violations as ''very minor." Regardless 

of their charaterization, the violations occurred and are not 

disputed. Since defendants admit that regulatory violations have 

*/Fed. R. Civ. P. 56(e) provides: "When a motion for summary judg
- ment is made and supported as provided in this rule, an adverse 
party may not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise provided 
in this rule, must set forth specific facts showing that there is a 
genuine issue for trial. If he does not respond, summary judgment, 
if appropriate, shall be entered against him." Celotex v. Myrtle, 
54 U.S.L.W. 4775, 4778 (U.S.S.C. June 24, 1986). 
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occurred, they cannot contest the entry of summary judgment on 

liability. 

IV. HJERSTED IS PERSONALLY LIABLE UNDER SECTION 3008(a) OF RCRA, 
42 U.S.C. 9 692B(a), FOR THE VIOLATIONS OF RCRA WHICH HAVE 
OCCURRED AT THE GARY FACILITY. 

The United States has set forth the legal basis for 

imposing personal liability upon Norman Hjersted in pages 19-27 

of its Memorandum in Support. The United States also responds 

below to several issues raised in defendants' brief. 

The United States has argued that Hjersted is liable 

under Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), both because 

he is the person who directs and controls CCCI' s operations and 

because he personally participated in the violations of RCRA which 

have occurred at the Gary facility. It is important to emphasize 

that the defendants do not contest the facts stated at pages 10 -

14 of the U.S. Mem. in Support. While Hjersted's affidavit (Exhibit 

A to Def. Mem.) indicates that Hjersted attempted to manage CCCI 

by consensus (Para. 7), the affidavit does not dispute that ultimate 

authority resided in the President, Chief Executive Officer, and 

Chairman of the Board of Directors, who was Hjersted. (U.S. Mem. 

in Support, at 10.) Nor does the affidavit dispute that Hjersted 

was aware of the deteriorating conditions at the Gary facility but 

refused to approve the necessary measures to assure compliance 

with RCRA. (Jj_., at 13.) 

Instead, defendants continue to assert their erroneous 

and unsupported legal theory that an individual acting in his 

capacity as a corporate officer cannot be held liable for actions 
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within his direction and control or wrongful acts personally committed 

by him. The United States discusses the case law on the personal 

liability of corporate officials in its Mem. in Support, at 22-

26. It should be noted that even cases relied upon by defendants 

support the United States' position. For example, the Seventh 

Circuit, in Musikiwamba v. Essi, Inc., 760 F .2d 740 (7th Ci r. 

1985), cited at page 19 of defendants' brief, states that personal 

liability is imposed "when an officer is alleged to have taken 

part in the illegal act ••• " 760 F.2d at 753 (emphasis in original). 

Accord, Pace v. Garcia, 631 F. Supp. 1417, 1419, cited at page 18 

of defendants' brief. 

A. Hjersted Is An "Operator" of the Gary Facility For 
Purposes of Liability Under Section 3D08(a) of RCRA. 

Defendants argue at pages 17-21 of their brief that 

H j e r s ted i s not an " o pe rat o r" w i t hi n the s co pe of the R C R A 

regulations because the definition of the term ''operator'' imposes 

liability only upon one, not more than one, person. "Operator" is 

defined at 320 lAC 4.1-1-7 as: "The person responsible for the 

oi verall operation of the facility." Defendants argue that the 

use of the phrase "the person", rather than "any person", somehow 

shields Hjersted from liability here. As discussed below, defendants' 

position is inconsistent with the enforcement provisions in Section 

3008(a) of RCRA and the legislative intent to establish a strong, 

effective program for the management of hazardous waste. 

Section 3008(a) of RCRA authorizes an enforcement action 

against any person who has violated a requirement of the hazardous 
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waste regulations. Defendants' position ignores this broad enforce

ment lang11age; they argue that Section 300fl(a) authorizes an enforce

ment action only against a single entity, "the" owner or "the" 

operator. Defendants cite no cases or legislative history supporting 

the i r po s it i o n. S i n c e the i r a r gum en t r e 1 i e s u po n a de f i nit i on w h i c h 

is only in the regulations, not the statute, there is no legislative 

history on this definition. However, the explanatory language provided 

by U.S. EPA in the administrative record at the time when the definition 

of ''operator'' was promulgated indicates that the agency was primarily 

concerned with clarifying responsibility for compliance when the owner 

of the facility is a different entity than the operator. See 45 Fed. 

Reg. 33169-33170 (May 19, 1980). U.S. EPA expressed its intent to 

hold owners and operators jointly and severally liable for compliance 

with the RCRA regulations. 45 Fed. Reg. 33169. This expressed intent 

is, of course, directly contrary to defendants' argument that the 

regulation is intended to impose liability upon only a single person. 

The agency also stated that its first priority is ''to protect human 

health and the environment." This priority is best served by inter

preting the scope of the regulations broadly, to assure that persons 

in positions of authority are responsible for compliance with the law. 

There is no indication in the administrative record reviewed by 

plaintiff that U.S. EPA in any way intended to drastically reduce its 

broad statutory enforcement authority under Section 3008(a) by the use 

of the word "the" in the definition of "operator." 

Adopting the view urged by the United States here is also 

consistent with the criminal enforcement provisions of Section 
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3008(d) of RCRA, 42 U.S.C. 9 6928(d). That section imposes criminal 

liability upon~ person who knowingly treats, stores, or disposes 

of hazardous waste in knowing violation of any material condition 

or requirement of any interim status regulation. 42 U.S.C. 

§ 6928(d)(2)(C). Section 3008(d) authorizes criminal fines and 

imprisonment as penalties for violation of its provisions. Since 

the interim status regulations apply to owners and operators of 

hazardous waste facilities, defendants' reading of the definition 

of "ope rat or" waul d render me ani ngl ess the imprisonment penalty 

for all corporate operators, since a corporation itself cannot be 

jailed. 

Defendants' position is also inconsistent with the basic 

rule of statutory construction that "words in the singular include 

the plural." That rule was adopted in 320 lAC 4.1-1-3(2) of the 

RCRA regulations. Thus, the fact that the plural of "person'' is 

not expressly used in the RCRA definition should not be construed 

as an intention to limit the definition to .the singular. 

In sum, defendants' interpretation of the term "operator" 

directly conflicts with the broad enforcement provisions of Section 

3008 of RCRA and would frustrate the legislative intent to impose 

liability upon any person violating its provisions. See United 

States v. Waste Industries, Inc., 734 F .2d. 159, 165-166 (4th 

Cir. 1984.) This liability must extPnd to corporate officers who 

direct and control the activities of a corporation and who personally 

participate in unlawful acts. Here, Hjersted is the person who 

controls CCCI. It is Hjersted who decided whether CCCI would 
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violate or comply with the RCRA regulations. This Court should 

reject defendants' position and interpret the RCRA regulations in 

a manner which best effectuates the legislative purpose, 

2. Cases Decided Under the Comprehensive Environmental 
Response, Compensation, and Liability Act, 42 U.S.C. 
§ 9601 et seg., Are Relevant Here. 

The United States has cited a number of cases imposing 

personal liability under Section 107(a) of the Comprehensive 

Environmental Response, Compensation, and Liability Act, 42 U.S.C. 

9 9607(a), upon corporate officials who, like Hjersted, have 

directed and controlled corporate activities or who have personally 

participated in unlawful actions. U.S. Mem. in Support, at 22-26. 

Defendants attempt to distinguish these cases by arguing that the 

statutory scheme under CERCLA is different from RCRA. Their 

arguments, however, are completely off-base. 

Defendants first argue, at page 21 of their brief, that 

the 1 i a b i 1 i t y of an o pe rat o r i s n a r rowe r u n de r R C R A than C E R C LA • 

Defendants should read the provisions of the statutes before making 

their argument. It is t-rue, as defendants point out, that the 

CERCLA definition of "owner or operator" includes "any person owning 

or operating such facility ••• • 42 U.S.C. § 9601(20)(A). However, 

Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), the key liability 

provision of that statute, imposes liability upon "the owner and 

operator" of the facility. The courts interpreting Section 107(a) 

have repeatedly imposed liability upon corporate officials, 

as discussed in the cases cited in the U.S. Mem. in Support, where 

the corporation itself is the owner or operator of the faci 1 ity. 

No court has held that Section 107's use of the phrase "the owner 
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and operator" limits the scope of liability in the manner proposed 

by defendants. Defendants' argument in reliance upon CERCLA is 

also logically inconsistent. They cannot make great significance 

of the use of the word "the" in a regulatory definition of RCRA 

while ignoring its use in CERCLA's liability provision. 

Defendants also incorrectly characterize CERCLA. At 

page 22 of their brief, they state that, while CERCLA imposes 

liability upon generators, transporters, owners, and operators, 

RCRA only imposes liability upon owners and operators. Even 

a cursory glance at RCRA's table of contents shows the complete 

error in this argument. RCRA and CERCLA address the same categories 

of persons engaged in hazardous waste activity: generators, trans

porters, owners, and operators. See, i.e., 42 U.S.C. §9 6922, 

6923. 

In sum, this Court should reject defendants' strained 

attempt to impose great significance upon an agency's use of 

the word "the" in a regulatory definition. Instead, this 

Court should interpret the regulations in a manner which effectuates 

the purposes of the statute and is consistent with its broad 

liability provisions. 

CONCLUSION 

The undisputed facts establish that defendants CCCI 

and Hjersted have violated Section 3008(a) of RCRA and its 
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implementing regulations. Accordingly, this Court should enter 

partial summary judgment on the issue of liability against defendants. 
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HAMHOND DIVISION 

UNITED STATES OF AMERICA, 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. 

CONSERVATION CHEtUCAL COMPANY 
OF ILLINOIS and NORMAN R. 
HJERSTED, 

Defendants. 
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) 

UNITED STATES' MEMORANDUM IN OPPOSITION TO THE SECOND MOTION 
TO DISMISS FILED BY DEFENDANTS CONSERVATION CHEMICAL COMPANY 

OF ILLINOIS AND NORMAN B. HJERSTED 

INTRODUCTION 

The United States files this memorandum in opposition to 

the second motion to dismiss filed by defendants Conservation 

Chemical Company of Illinois ("CCCI") and Norman B. Hjersted 

(''Hjersted'') in this case on December 31, 1986. 

Defendants raise three arguments in their second motion 

to dismiss: _!_I 

(1) Defendants argue that the United States' first 

claim for relief fails to state a claim and/or is moot because 

defendants have voluntarily ceased hazardous waste treatment 

operations at the Gary facility and because they have submitted a 

closure plan. This argument is without merit because the United 

States has stated a valid claim under Section 3008(a) of the Resource 

Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 3008(a), and 

*I Defendants have incorporated by reference into their Second 
-- Motion to Dismiss the arguments made in their First Motion to 
Dismiss. The United States also incorporates by reference the 
arguments set forth in its Memorandum in Opposition to Defendants' 
First Motion To Dismiss or Stay, filed on February 18, 1986. 
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because the relief sought by the United States to address the 

violations set forth in the first claim has not been granted. 

Defendants' failure to submit proper closure and post-closure 

plans within the time limits provided under RCRA and the applicable 

State regulations is a violation of RCRA and its implementing 

regulations. The United States has, consequently, stated a valid 

claim under Section 3008(a) of RCRA, and is seeking injunctive 

relief and civil penalties for such violations. Further, there 

has been no determination by the State of Indiana that defendants 

have submitted adequate closure and post-closure plans. Until the 

State, which is the governmental entity with authority to review 

the closure and post-closure plans, determines that defendants' plans 

satisfy RCRA, the United States' claim is not moot. Thus, the mere 

cessation of hazardous waste treatment operations and the submission 

of a closure plan do not resolve the RCRA violations which continue 

at the Gary faci 1 ity. 

(2) Defen~ants argue that the United States' second claim 

for relief, which alleges violations of RCRA's "interim status" 

regulations, should be dismissed or stayed because the United States 

has no authority to enforce these regulations. This argument is 

completely contradictory to the plain language of Section 3008(a) 

of RCRA, 42 U.S.C. § 6928(a). Defendants rely on a recent decision 

by the Seventh Circuit in Northside Sanitary Landfill, Inc. v. 

Thomas, 804 F.2d 371 (7th Cir. 1986), which contains a discussion 

of U.S. EPA's role in the review of closure plans. The Northside 

decision simply does not support Defendants' argument that the 
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United States cannot bring a Section 3008(a) enforcement where a State 

has been authorized by U.S. EPA to to administer the RCRA program 

within that State. Defendants' position directly contradicts the 

language of RCRA. 

(3) Defendants argue that the United States' third claim 

for relief, which seeks injunctive relief requiring the submission 

and implementation of a closure plan for the Gary facility and civil 

penalties for RCRA violations, should be dismissed because defendants 

have already submitted a closure plan and because the review of that 

plan is within the jurisdiction of the State. This is incorrect. 

RCRA requires the defendants to submit and implement, in timely fashion, 

a sufficient closure plan. Defendants have submitted a closure plan, 

but did so late, entitling the United States to penalties. That closure 

plan is now under review but may prove to be deficient. Once approved, 

it must be implemented. Until the c.losure plan is found sufficient 

and is implemented, the defendants are in violation of RCRA and subject 

to injunctive relief. Further, the Court must continue to exercise 

its jurisdiction because other violations alleged in the Complaint 

persist: defendants continue to store hundreds of thousands of gallons 

of hazardous waste at the Gary facility in violation of RCRA regula

tions. Finally, the Court has jurisdiction to determine the amount 

of civil penalties which should be imposed here. None of these 

iSsues has been mooted by defendants' submission of a closure plan 

and their cessation of hazardous waste treatment operations. 

(4} Finally, defendants argue that the United States 

fails to state a claim against Hjersted personally, since Hjersted 
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did not act in his "individual capacity" and since RCRA does not 

impose requirements upon Hjersted in his individual capacity. 

Defendants' argument is completely contrary to existing decisions 

concerning personal liability of corporate officials. Hjersted is 

personally liable because he directed and controlled the operations 

at the Gary facility and because he personally participated in the 

violations of RCRA which are alleged here. The allegations in 

Paragraph 5 of the Complaint are sufficient under the Federal Rules 

to state a claim against Hjersted individually. The distinction 

defendants seek to make, between actions by Hjersted in an ''individual" 

capacity rather than in a "representative" capacity, is not relevant; 

the important facts are that Hjersted is the person who is responsible 

for CCCI's operations and who personally participated in the unlawful 

conduct at the Gary facility. 

STATEMENT OF FACTS 

Defendants assert that two significant events have occurred 

since the United States' Complaint was filed: (1) defendants ceased 

their hazardous waste treatment operations; and (2) defendants 

submitted a closure plan. These events have occurred. It should 

be noted, however, that defendants continue to store hundreds of 

thousands of gallons of hazardous waste at the Gary facility and 

that the violations of RCRA which have been alleged in the Complaint 

continue. Further, while defendants have submitted a closure plan, 

the State has made no determination at this time that the plan complies 

with RCRA, and an EPA oversight review indicates that the plan has 

technical deficiencies. (See Affidavit of Sally Swanson, Exhibit A, 

hereto, Para. 4-5.) 
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STANDARD OF REVIEW 

A motion to dismiss the complaint for failure to state a 

claim must be denied unless it is clear beyond doubt that the 

pleader can prove no set of facts which could entitle it to relief. 

Conley v. Gibson, 355 U.S. 41, 45-46 {1957). Any doubts which 

exist must be resolved in favor of the plaintiff. Burn v. Paddock, 

508 F. 2d 18, 25 (7th Cir. 1974). In ruling upon a motion to 

dismiss, the Court will construe the pleadings in a light most 

favorable to the non-moving party. Missouri Pacific Employees' 

Hospital Assn. v. Donovan, 576 F.Supp. 208, 210 (E.D. Mo. 1983), 

aff'd. 745 F.2d 1174 (8th Cir. 1984). 

Fed. R. Civ. P. 12(b) provides that, if in a motion to 

dismiss for failure to state a claim, matters outside the pleadings 

are presented to and not excluded by the court, the motion shall be 

treated as a motion for summary judgment. Here, defendants rely 

upon matters outside the pleadings, i ncl udi ng responses to their 

discovery requests, their submission of a closure plan, and their 

cessation of active treatment operations at the Gary site, to 

support their motion to dismiss. Consequently, defendants' motion 

to dismiss should be viewed as a motion for summary judgment. The 

standard of review for a motion for summary judgment is set forth 

in Fed. R. Civ. P. 56(c). Summary judgment is appropriate if the 

pleadings, discovery, and affidavits show that there is no genuine 

issue as to any material facts and that the moving party is entitled 

to judgment as a matter of law. telotex v. Myrtle, 54 U.S.L.W. 

4775, 4777 (u.s.s.c., June 24, 1986). 
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ARGUMENT 

I. THIS COURT HAS JURISDICTION UNDER SECTION 3008(a) 
RCRA, 42 U.S.C. § 6928(a), TO DETERNINE THE 
APPROPRIATE RELIEF WHICH SHOULD BE AWARDED HERE. 

A. Section 3008(a) of RCRA Expressly Authorizes 
u.S. EPA to Bring This Enforcement Action. 

Defendants argue at pages 7- 13 of their memorandum 

that this Court cannot determine any issue concerning the closure 

of the Gary facility or enforce RCRA "interim status" regulations 

because the State of Indiana has been authorized by U.S. EPA to 

administer those aspects of RCRA. Defendants' argument ignores 

the explicit language of Section 3008(a) of RCRA, 42 U.S.C. § 

6928(a), which authorizes the United States to take enforcement 

actions in States which have received authorization from U.S. EPA 

to administer the RCRA program. Section 3008(a) authorizes the 

United States to bring an enforcement action to enjoin any violation 

of RCRA: 

(a)(1) Except as provided in paragraph (2), whenever on 
the basis of any information the Administrator determines 
that any person has violated or is in violation of any 
requirement of this subchapter, the Administrator may ... 
commence a civil action in the United States district 
court in which the violation occurred for appropriate 
relief, including a temporary or permanent injunction. 

42 u.s.c. § 6928(a)(1), emphasis added. The exception set forth in 

Section 3008(a)(2) applies in States like Indiana which have been 

authorized by U.S. EPA to administer the RCRA program. The only 

limitation which § 3008(a)(2) of RCRA places upon the Administrator 

in bringing an enforcement action in a RCRA-authorized State is that 

EPA must first provide notice to that State. Section 3008(a)(2) 

states: 
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(a)(2) In the case of a violation of any requiremPnt 
of this suhchapter where such violation occurs in a 
State which is authorized to carry out a hazardous 
waste program under Section 6926 of this title, the 
Administrator shall givP notice to the State in which 
SQch violation has occurred prior to issuing an order 
or commencing a civil action under this section. 

42 U.S.C. § 6928(a)(2). U.S. EPA has provided the notice required 

under Section 3008(a)(2). (See Complaint, Para. 3). 

Defendants' argument that the United States cannot 

enforce any RCRA regulations in a RCRA-authorized State reads the 

federal enforcement provisions out of the statute. For example, the 

United States would be unable to bring an enforcement action 

against a facility which, like the Gary facility, did not have a 

groundwater monitoring plan (320 lAC 4.1-20-1), an adequate 

contingency plan (320 lAC 4.1-18-2), and other RCRA elements which, 

like a closure plan, are required by State regulation. Section 

3008(a) cannot be distorted to support defendants' position. Having 

provided the required notice to the State under Section 3008(a)(2), 

the United States may bring this action to enjoin all violations of 

RCRA at the Gary facility. 

In arguing that this Court cannot determine issues relating 

to closure and post-closure of the Gary facility or enforce RCRA 

"interim status" regulations, defendants rely primarily upon a 

recent decision by the Seventh Circuit in Northside· Sanitary Landfill, 

Inc. v. Thomas, 804 F.2d 371 {7th Cir. 1986). Northside is not an 

enforcement action filed by U.S. EPA under Section 3008(a) of 

RCRA, 42 U.S.C. § 6928{a). Rather, Northside involves a petition 

for review filed by a permit applicant under Section 7006{b) of 
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RCRA, 42 U.S.C. ~ 6976(b), ~/ challenging certain comments made 

by U.S. EPA in a hearing concerning the denial cf the applicant's 

P a r t B R C R A pe r m i t a p p 1 i cat i on • The Reg i on a 1 Ad m i n i s t rat o r, i n 

response to a question raised at the public hearing, had stated at 

the hearing that hazardous waste has been disposed in an area of 

Northside's facility which Northside maintained had not been used for 

hazardous waste disposal, and that the closure plan for the faci 1 ity 

must address that area. It is important to note that Northside 

was not challenging the denial of its permit apl'lication; it was 

only attempting to challenge the EPA comments concerning its closure 

plan. The Seventh Circuit dismissed Northside's petition for review, 

holding that Northside lacked standing under Section 7006(b) to 

challenge EPA's comments on the closure plan, because the State of 

Indiana has been authorized under Section 3006 to review the closure 

plan • .!J!_., 804 F.2d at 383-85. The Seventh Circuit further held 

that Northside's claim that U.S. EPA's comments concerning the scope 

of the closure plan would control Indiana's action on the plan were 

not ripe fQr review until the State had completed its review of the 

plan • .!J!_., 804 F.2d at 385-86. 

The State of Indiana's involvement in the case before this 

Court is fully consistent with the Northside decision. As the Seventh 

Circuit indicated in Northside, the State of Indiana received "Phase 

II" RCRA authorization on January 31, 1986. (804 F.2d at 382.) The 

~! Section 7006(b) of RCRA, 42 U.S.C. § 6976{b), provides for 
a right of review directly to the federal circuit courts 

~of final actions by u.s. EPA in issuing, denying, modifying, 
or revoking a RCRA permit or in granting, denying, or withdrawing 
State authorization under Section 3006 of RCRA, 42 u.s.c. § 6926. 
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U n i ted S t ate s ad vi sed t hi s Co u rt of such Ph as e I I aut h o r i z at i o n 

in its Memorandum in Support of Preliminary Injunction filed on 

February 18, 1986, (at page 7) and at the Preliminary Hearing 

(Testimony of Sally Swanson on March 25, 1986 at 96-98.) As a 

result of Phase II authorization, the State has the authority to 

review RCRA closure plans. The United States also advised the 

Court of this fact at the March 24-27 preliminary hearing. (Testi-

mony of Sally Swanson, supra; Statement by Jonathan McPhee, March 

27, 1986 t ransc ri pt at 165.) U.S. Magistrate Andrew Rodovi ch 

stated at the conclusion of the preliminary hearing that: "It is 

also my understanding that the Government, being the United States 

and the State of Indiana, will respond to the (closure) plan •••• " 

(March 27, 1986 transcript at 167, emphasis added.) Contrary to 

defendants' representations at pages 8 - 10 of their memorandum, the 

United States is acting in a manner fully consistent with the 

State's Phase II authority. The State is reviewing the closure 

plan here; the United States has not sought to preclude the State's 

right of review. Thus, the State's role in evaluating defendants' 

closure plan has been preserved. 

The injunctive relief requested by the United States in this 

case is also consistent with the Nortns1de opinion. Here, the defend-

ants are in violation of RCRA because, inter aiia, they have failed 

to submit and implement a proper closure plan; they have no ground

water monitoring system; they do not meet the financial responsibility 

requirements; and they are continuing to store hundreds of thousands 

of gallons of hazardous waste at the Gary facility in violation of 

RCRA interim status regulations. Section 3008(a) of RCRA authorizes 
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the United States to bring an action to Pnjoin these violations, 

and it authorizes the Court to order defendants to take the necessary 

actions to abate the violations. 

Defendants ask this Court to go far beyond the limited 

holding of Northside, in disregard of the plain language of Section 

3008(a) of RCRA. In Northside, IJ.S. EPA was exercising its authority 

under Section 3005 of RCRA, 42 U.S.C. § 6925, to review Northside's 

permit application; the adequacy of Northside's closure plan was not 

an issue contested in the permit hearing and, hence, did not fall 

within U.S. EPA's Section 3005 permit review authority. In this case, 

unlike Northside, U.S. EPA's jurisdiction is exercised pursuant to 

Section 3008(a) of RCRA, 42 U.S.C. § 6928(a}, to abate violations of 

RCRA, including the failure to submit and implement a proper 

closure plan. Section 3008(a) authorizes U.S. EPA to bring this 

enforcement action in Indiana, an authorized State, If the agency 

satisfies Section 3008(a}(2). Since U.S. EPA has satisfied Section 

3008(a}(2}, this Court has jurisdiction under Section 3008(a) to order 

defendants to submit and implement a closure plan and to abate the 

many RCRA violations at the Gary facility. 

B. U.S. EPA Retains Authority To Administer 
Certain Elements Of RCRA In Indiana, 
Includi~g Provisions Relating To Closure. 

This action was filed, in part, because the Gary facility 

lost its interim status on November 8, 1985, when defendants failed 

to certify that the Gary facility was in compliance with RCRA's 
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financial responsibility and groundwater monitoring requirements, 

as required under Section 3005(e)(2) of RCRA, 42 li.S,C. & 6925(e)(2). 

Section 3005(e)(2) provides for an automatic loss of interim status 

by operation of law upon the failure to file the required certifica

tion of compliance. Section 3005(e)(2) is a new provision of RCRA 

which was arlded by the Hazardous and Solid Waste Amendments of 1984. 

U.S. EPA is expressly authorized to administer the provisions of the 

1984 Amendments until a State receives such authorization under 

Section 3006(b) of RCRA, 42 U.S.C. §6926(b). Thus, Section 3006(g) 

of RCRA, 42 U.S.C. § 6926(g), provides that the U.S. EPA shall 

carry out any provision imposed under the 1984 Amendments unless the 

State receives authorization. The State of Indiana has not received 

authorization to administer the Section 3005(e)(2) "Loss of Interim 

Status" provisions. See Northside, supra, 804 F.2d at 383; testimony 

of S. Swanson on March 25, 1986, at p. 98. Consequently, U.S. EPA, 

not the State of Indiana, has authority to enforce the provisions of 

Section 3005(e)(2). Since the Gary facility lost interim status 

on November 8, 1985, under Section 3005(e)(2), it was required to 

submit and implement a closure plan within 15 days after termination 

of interim status. 320 lAC 4.1-21-3(c). U.S. EPA's authority to 

administer the Section 3005(e)(2) provisions includes, as a necessary 

consequence, the authority to seek the proper closure of the Gary 

facility following its loss of interim status. 

c. u.s: EPA li Authb~i~ed To Enfbrce Indiana RCRA Regulations. 

Throughout their memorandum, defendants argue that the 

RCRA regulations at issue here are only "Indiana" regulations, not 
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federal regulations. (SeP ~. Defendants' Memorandum at 5-6, 

18-19.) Their position is completely wrong. The Indiana regulations 

are the federal RCRA regulations. Indiana has heen authorized, under 

Section 3006(b) of RCRA, 42 U.S.C. 96926(h), to operate the federal 

RCRA program in Indiana. The basis for U.S. EPA's determination to 

grant Indiana such authorization is that the State RCRA regulations 

adopted by Indiana have been found by U.S. EPA to be, inter alia, 

equivalent to, no less stringent than, and consistent with the Federal 

program. 51 Fed. Reg. 3953 (Jan. 31, 1986). Section 3006(d) of 

RCRA, 42 U.S.C. & 6926(d), provides that the Indiana RCRA regulations 

have the same forae and effect as the U.S. EPA RCRA regulations: 

Any action taken by a State under a hazardous waste 
program authorized under this section shall have 
the same force and effect as action taken by the 
Ad m i n i s t rat or u n de r t h i s sub c h a pte r. 

Thus, the Indiana regulations, as authorized under Section 3006(b) of 

RCRA, have the same force and effect as the U.S. EPA RCRA regulations 

and are federally enforceable, 

II. HJERSTED IS PERSONALLY LIABLE FOR THE RCRA VIOLATIONS 
WHICH HAVE OCCURRED AT THE GARY FACILITY; THE COMPLAINT 
sTATES A CLAIM AGAINST HJERSTED. 

Defendants allege at pages 13 - 19 of their memorandum 

that the United States has failed to state a claim against Hjersted, 

because Hjersted is somehow immune from liability if his actions were 

taken in his "representative" capacity as an officer and director of 

CCCI rather than in a "personal" capacity. Defendants' position, for 

which they are unable to cite any authority, is contrary to a number 

of cases which have imposed personal liability for the cleanup of 

hazardous waste sites upon corporate officials who, like Hjersted, 

have controlled and directed the activities of the corporation which 
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owned or operated the hazardous waste faci 1 ity or who have personally 

participated in the hazardous waste mangement activities of the 

corporation. 

Every court to consider the issue has imposed personal 

liability under Section l07(a) of the Comprehensive Environmental 

Response, Compensation, and Liability Act, 42 ll.S.C. § 9607(a), 

("CERCLA") upon corporate officials who directed, controlled, or 

personally participated in the disposal of hazardous substances, 

finding such officials are "owners" or "operators" of hazardous waste 

facilities under Section 107(a). 

The term "owner or operator" is defined at Section 101(20) 

of CERCLA, 42 U.S.C. §9603(20). The standard of liability for cor-

porate officials under CERCLA applies under RCRA, because the defini

tion of "operator" under Section 103(20) of CERCLA, supra, is virtually 

identical to the definition of "operator" under RCRA. See 320 lAC 

Section 4.1-1-7. ~/ 

The most significant decision imposing personal liability 

under CERCLA is in United States v. Conservation Chemical Company, 

et al., Ci v. No. 82-0983-CV-W-5 (W .D. Mo., January 9, 1986) (attached 

as Exhibit G to the United States' Memorandum in Support of Motion 

for Preliminary Injunction). In that decision, the Court held Norman 

Hjersted, who is the President of the Conservation Chemical Company 

~/ The definition of "operator" in the State RCRA regulations, 320 
lAC Section 4.1-1-7, is identical to the definition of "operator'' 

in the federal RCRA regulations at 40 C.F.R. § 260.10. Under RCRA, an 
"operator" is the person responsible for the overall operation of a 
facility. The CERCLA definition of an operator is even more general, 
stating that, in the case of a facility, it includes "any person ••• 
operating such facility." 42 U.S.C. § 9601(20)(A)(ii). 
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in Missouri as well as CCCI, liable as an "owner or operator" under 

Sections 106 and 107 of CERCLA, 42 U.S.C. 99 9606 and 9607. (Slip op. 

at 13-14). The Court cited several recent opinions under CERCLA which 

imposed personal liability upon corporate officials, summarizing those 

cases as f o 1 1 ow s : 

[C]orporate officials who actively participate 
in the management of a disposal facility can 
oe held personally liahle under Section 107(a) 
of CERCLA, 42 U.S.C. §9607(a). (Slip op. at 11.) 

The key factors cited by the Court in determining the rlegree 

of participation of Hjersted in the management of the Conservation 

Chemical facility included the extent of Hjersted's knowledge about 

and involvement in the development of the hazardous waste treatment 

processes used at the site; his control over general corporate 

activities, such as marketing, contracting, and the hi ring and 

supervising of employees; the nature and extent of his contacts 

with and control over plant managers; and his control over equipment 

modifications and the daily operations of the corporation. (Slip op. 

at 12-13). In imposing personal liability upon Hjersted, the Court 

concluded: 

Norman Hjersted's involvement with Conservation 
Chemical Company as its founder, chief executive 
officer and majority stockholder, is such as to 
warrant imposition of personal liability under 
CERCLA Section 107. The high degree of personal 
involvement in the operation and the decision
making process was particularly acute during the 
early years of the corporation •••• (Slip op. 
at 13). 

The same factors are present here. Hjersted has control 

over CCCI's operations and its decision-making process.~/ The fact 

*I See United States' Memorandum in Support of Its Motion For Partial 
- Summary Judgment at 10- 14, 19- 21 (Dec. 31, 1986), for a dis
cussion of the facts establishing Hjersted's personal liability in 

this case. 



- 15 -

that CCCI has the same management structure as the Conservation 

chemical Company (Deposition of Norman Hjersted on Decemher 16, 19R6, 

at 38), and shares staff, employment policies and accounting proce-

du res with its sister company C!i·• at 84-90), further supports the 

conclusion that Hjersted's control over CCCI is the same as his con-

trol over the Conservation Chemical Company. Hjersted has been found 

liable as an operator of the Conservation Chemical Company under 

Section 107(a) of CERCLA. For the same reasons, Hjersted is liable as 

an operator of CCCI under Section 3008(a) of RCRA. 

Other decisions under Section 107(a) of CERCLA also have 

found corporate offices personally liable. In United States v. 

Mottolo, 22 ERC 1026 (D.N.H. Mar. 27, 1984), the Court rejected an 

individual defendant's argument that, because his activities occurred 

while he was acting in his capacity as President and shareholder of 

the lewis Corporation and not as an individual, the action against 

him must be dismissed. The Court stated: 

As President of Lewis, although he does not do 
everything every day, Sutera is responsible for 
the entire operation ••• Under CERCLA, "persons" 
are liable. 42 u.s.c. §9607(a)(3) •••• 
Allegations against Sutera largely rest on liabil
ity stemming from bis actions as a corporate 
officer. Sutera claims that such actions are 
immunized under the doctrine of limite~ corporate 
liability. Corporate officers, however, may be 
individually liable for the torts of a corporation 
where they participate in the tortious activity. 
(citation omitted). It is the general rule that 
an officer of a corporation is 1 iable for torts in 
which he has personally participated, whether or 
not he was acting withi.n the scope of his authority, 
and that such direct personal involvement by the 
officer is causally related to the alleged injury. 
Escude Cruz v~ Ortli6 Pnarmai:eutii:a1 Corp., 619 F .2c1 
902,907 (1st Cir. 1980). 
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22 ERC at 1028-1029. In United States v. Carolawn Co., 21 ERC 2124 

(D. S.C. June 15, 1984), the Court similarly helrl: 

This court agrees that CERCLA contemplates personal 
liability of corporate officials, such as McClure 
and Tischler, who are responsible for the day-to
day o pe rat i on s of a h a z a r do us w a s t e d i s po sa 1 
business. 

21 ERC at 2131, 

In United States v. Northeastern Pharmaceutical and 

Chemical Company, 579 F. Supp. 823 (W.D. Mo. 1984), ("Northeastern 

Pharmaceutical") the Court, holding two corporate official personally 

liable under Section 107 of CERCLA, stated: "(A) person who owns an 

interest in a facility and is actively participating in its management 

can be he 1 d 1 i a b 1 e f o r the d i s po sa 1 of h a z a r do us waste • • • An em p 1 o y e e 

of a corporation can be personally liable for activities over which 

he had direct control and supervision". 579 F. Supp. at 848, 848 n. 

29. 

The District Court in Northeastern Pharmaceutical emphasized 

that the two corporate officials, Edwin Michaels and John Lee, had 

knowledge of and control over the corporation and its hazardous waste 

disposal activities. The Court discussed the key factors considered 

in imposing personal liability in that case: 

Defendant Lee had the capacity to control the 
disposal of hazardous waste at the NEPACCO plant; 
the power to direct the negotiations concerning 
the disposal of wastes at the Denney farm site; 
and the capacity to prevent and abate the damage 
caused by the disposal of hazardous wastes at 
the Denney farm site. Finally, Lee was a major 
stockholder in NEPACCO and actively participated 
in the management of NEPACCO in his capacity as 
vice-president. 

The District Court made virtually the same findings in imposing lia-

bility upon Edwin Michaels, the President and founder of NEPACCO • .!..!!_. 
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In Northeastern Pharmaceutical, the District Court also cited decisions 

imposing personal liability upon corporate employees as "persons in 

charge" under Section 311(b)(5) of the Clean Water Act, 33 U.S.C. 

9 1321(b){5), Apex Oil Co. v. United States, 530 F.2d 1291 (8th Cir. 

1976); United States v. Mobil Oil Corp., 464 F.2d 1124, 1127 (5th Ci r. 

1972). 

On December 31, 1986, the Eighth Circuit affirmed that 

corporate officials are individually liable under RCRA if they are 

personally involved in or directly responsible for corporate acts in 

violation of RCRA: 

we hold Lee and Michaels are individually liable as 
'contributors' under RCRA § 7003{a), 42 U.S.C.A. 
§ 9673(a) (West Supp. 1986). Lee actually 
participated in the conduct that violated RCRA; 
he personally arranged for the transportation 
and disposal of hazardous substances that presented 
an imminent and substantial endangerment to health 
and the environment. Unlike Lee, Michaels was not 
personally involved in the actual decision to trans-
port and dis pose of the hazardous substances. As 
NEPACCO's corporate president and as a major NEPACCO 
shareholder, however, Michaels was the individual 
responsible for all of NEPACCO's operations, including 
those at the Verona plant, and he had the ultimate 
authority to control the disposal of NEPACCO's 
hazardous substances. (citation omitted). 

United States v; Northjaitjrn Phar~a~eutical ·and Chemical Co., Inc., 

slip op. at 35-36 {8th Ci r., Dec. 31, 1986) (Attached as Exhibit B 

hereto.) 

Finally, in Oilitjd Statjs v; Wade, 577 F. Supp. 1326 

(E .D. Pa. 1983), the Court rejected the defense that a corporate 

off i c e r cannot be i n d i vi d u a 1 1 y 1 i a b 1 e for acts performed i n hi s 

capacity as president of the corporation, holding: "A corporate 

officer may be held liable if he personally participates in the 

wrongful, injury-producing act". (citations omitted). 577 F. 

Supp. at 1341. 
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The standard for imposing personal liability upon corporate 

officials is the same under general principles of common law. See 

3A Fletcher, Cyclopedia Corporations li 1137 (1975); Palace Bar, Inc. 

v. Fearnot, 376 N.E.2d 1159, 1169 (Ind. App. 1978); ~/American 

Independent Management Systems, Inc. v. McDaniel, 443 N.E. 2n 98, 103 

(1982); Cooper v. State of Indiana, 181 Ind. App. 275, 279, 391 N.E. 

2d 841, 844 (1979). 

In sum, Paragraph 5 of the United States' Complaint clearly 

states a claim against Hjersted personally. The above cases establish 

the standard of liability here. In fact, the United States has moved 

for partial summary judgment as to Hjersted's liability, since the 

undisputed facts establish that Hjersted had the requisite degree of 

involvement in the operation, decision-making process, and hazardous 

waste management activities of CCCI to warrant the imposition of 

personal liability under Section 3008(a) of RCRA. See United 

States' Memorandum in Support of Motion For Partial Summary Judgment, 

at 19-34. 

~I The Court in Fearnot stated: 

"The general rule in Indiana in this area is succinctly 
stated in 6 I.L.E., Corporations §157: 

'A director, officer, or agent is not liable for torts 
of the corporation or of other officers or agents merely 
because of his office. He is liable for torts in which 
he has participated or which he has authorized or 
directed.'" 

(citations omitted) 376 N.E.2d. at 1169. 
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III. THE RCRA VIOLATIONS ALLEGED IN THE COMPlAINT 
CONTINUE; SUBMISSION OF A CLOSURE PLAN AND 
CESSATION OF HAZARDOUS WASTE TREATMENT ACTIVITIES 
DO NOT MOOT THF UNITED STATES' CLAIMS FOR REliEF 

Defendants argue at pages 2-4 of their memorandum that the 

submission of a closure plan and the cessation of their hazardous 

waste treatment operations somehow moot the relief requested by the 

United States. This is not accurate for several reasons. First, the 

injunctive relief requested by the United States includes an order 

enjoining defendants from further generation, treatment, storage, or 

disposal of hazardous waste at the Gary facility. Defendants' own 

records establish that there are over 470,000 gallons of hazardous 

waste which defendants continue to store in tanks and drums at the Gary 

facility. (Preliminary H~aring, U.S. Exhibit 32, at C-33 through 

C-51). The storage of hazardous waste at the Gary facility continues 

despite the fact that such storage violates RCRA's groundwater monitor-

ing, financial responsibility, site security, and other interim status 

regulations specified in the United States' complaint. The injunctive 

relief requested by the United States includes an order prohibiting 

such continued unlawful storage of hazardous waste and requiring th~ 

implementation of a groundwater monitoring system, compliance with 

financial responsibility requirements, and adequate site security. 

The submission of a closure plan is only one element of the relief 

sought by the United States here. 

Second, there has been no determination that the closure plan 

submitted by defendants is adequate. The State's review of the closure 

plan is not yet complete, and U.S. EPA's oversight review of the plan 

indicates technical deficiencies. (Swanson Affidavit, Exhibit B, at 

Para. 4-5.) This Court should retain jurisdiction to assure that the 
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vi o 1 at i on o f Sect i on 3 0 0 8( a ) , c au sed by the defend a n t s ' fa i 1 u r e t o 

submit a proper closure plan meeting the requirements of RCRA, has 

actually been resolved. 

Finally, in addition to injunctive relief, the United States 

seeks c i vi 1 pen a lt i e s • I n Count I I I of the Com p 1 a i n t , the United 

States seeks civil penalties against both defendants for the past 

violations of RCRA. Defendants have admitted that violations of RCRA 

occurred at the Gary facility. (See Stipulated Facts filed at Pre-

liminary Hearing, at 17, 20, 24.) Thus, the Court must continue to 

exercise its jurisdiction to determine the appropriate civil penalties 

here. 

CONCLUSION 

Because the United States has stated valid claims against 

both CCCI and Hjersted under Section 3008(a) of RCRA, because the 

violations alleged in the complaint continue, and because this Court 

has jurisdiction to determine the claims for injunctive relief and 

civil penalties sought by the United States here, this Court should 

deny Defendants' Second Motion to Dismiss. 

Respectfully submitted, 

'lr! L Ll AM S I E R K S 
Attorney 
United States Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Washington, D.C. 20530 
(202) 633-4160 

ANDREW B. BAKER 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
(219) 937-5215 
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Northeeatern ~harmeceut1cal • Cht~lCil Co. (NEP~CCO), E~win 

Michtela anc5 John W. Z.ee eppeal fr0111 1 final j..:cS911.tnt tnterl'd lr. 

the Ciatriet Court1 for the Western District of Missouri findin 1 

them and Ronalc5 Hilla ~ointly and ••~•rally l:ftble for respona~ 

costs incurred by the 901ernment l~ter Dec~mbe: 11, l~eo, an~ ~ll 

future responae costs relative to the elee~up ?f the Denney farm 

aite that are not inconsistent wi~h th~ neti~~4l ~~~tinier.cy plan 

lNCF) pursuant to 55 104, 107 of th.t Com;nehHi!\'e EnviroruMI'I.tal 

Ruponse, co~11penution, and L1tbi1ity Act of :uo lCU.C:..A), 42 

u.s.c. 55 9604, 9607 (appeal Mo. 84•lt137), fer reve:sal, eppel.;. 

lant.s argue tne diatriet court erred in (l\ appl~ ir:; CtRCLA ret· 

roacti.vely, (2) !!ndin; Michae::.s and "''' in.3~v:duitl:.y liable. (3) 

failing to di~~tiu NEPACCO u & pany ~ehnr].ln:, 14) awe~d ~"\9 

response eo•~• a':laent afficmative proof t\,!t tM !'•!>J;:onu :o!ts 

were consistent with the NCP, 1~1 ref:aing to ~P.O'JCe the aw.ud of 

reaponae coeta ti' the a111o~nt of 1!1 pr ie;r &itt:.emen~, .J:l<! (6l de!'ly• 

ing ~ppellants a jury trial. 

The IJnited Statea c.:ces-appe4ls f:o:~~ ~hllt. p11rt '-'f tht" dls

tr i.:t c:o.,rt j.adgaent denyint;~ reco'ltr)' cf rupons" c':'sts incur rto~ 

before Deceaber 11, 1980, and tinch:'lo; app~lhnts a-.<! '-ills were 

not liable fo: usponae .:osta puc!:J.lnt tc S ~003 (ai of the ll.e

aource Conauvation an~ Re:o·•t:r~ Ac..:t of. 1:176 11\CJV<• (also ~nown 

as the Solid Waite IHipo<nl A:t), as anaer.:!e~. 42 o.s .c .A. 

S 6973111 \Welt supp. 1986) lsppu:.. l'lo. et-:.8!13'. ror reversal 

the govern=ent argues the di,ttict court erre~ in (ll fi!'ldirg the 

~overnment could not .;e:over tupons~r coa::.a ineurre~ before the 

lTnt Honorat:.le Rlllltll G . .:"la1k, \Jn:o~ec ~~a•.u o;s~rict .J~~-;e 

for the Wtatern Di~trict of ~iss~ur1. 
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efftcthe ...IJ_. CIRCLA, hc .. btr 11, 1110, and 121 Undinv 
appellanu -~111 wen not llablt fo~ neponu coate under 
JtCAA S 7003 (a~ ... U u.s.c.A. S U73 (e) (Wnt Supp. 1116), 

ror the reaaona diacuaaed below, we affira in part, reverie 
1n part, and re .. nd for further proceedin91 conaiatent with thlt 

opinion. 

J, PACft 

The following atate~nt of facta ia taken in large pert fr~ 
the district court'l excellent aeaorandYD opinion, United Stttea 
v. Northeastern fharaaceutictl I Chealctl Co., S79 r. lupp. 123 
(W.D. Mo. 1984) (NEPACCO). NIPACCO wu incorporated in 1966 
under the lawa of hlawarer lU principal office was located in 
Staaford, Connecticut. Although MEPACCO'a corporate charter wta 

forfeited in 1'76 for failure to aaintain an agent for aervice of 
proceaa, NEPACCO did not file a certificate of voluntary diatolu
tion with tbe aecretary of ltate of Deltware. In 1916 ita corpo
rate aaaets were liquidated, and tbe proceeds veu used to pay 
corporate debu and then distributed to tbe ahauholdera. 
Michaela for ad NDACCO, waa a aajor shareholder, and wu 1 ta 
president. Lee wu DPACCO'a vice-pruident, the aupervhor of 
i u aanufactudft9 plsnt located in Verona, Miuour 1. and a lao a 

~a ~..,loyecl aa ehlft auperv1aor at WIPACCO'a 

FrOII to January 1112 DPACCO un11hctured the 
disinfectant at ita Verona plant. MIPACCO leased 
the plant fr011 loUaan-'l'aU, Inc. r lptu Agribualn .. a, Inc. 
(Syntnl, ia tbe aucc .. aor to loUaan•'l'aU. Michaela and Lee 
knew that DPACCO'a .. nufactlarint proctu produced varloua hu
ardo~• and toaic byproductl, 1nclud1nt 2,6,S•trloh1orophenol 
!TCPl, 2,3,7,8-tetrachlorodibtnro-p-diodn ('f'Crll) or 41odn), anc! 
toluene. The waste byprod11ct1 were puar~ into a holding tank 
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.... 
whieh ly ••pt he! by wute 111uhn. Occ1aionelly, 
howner, w11t1 byproduct• wert 1ultl! in 5S·tlllon dru111 

and t~en •tof~ It tht pllnt. 

ln July lt71 Mille approached MEPACCO plant .. n19er 1111 ~ly 
with 1 propo11l to diapoae of the waate•filltd 55-tallon druaa on 
a fara owned by .Juu Denney located 1bout aeven ailu aouth of 
Veron1. Jtl)' Vilited the Denney ftr8 and Uacua .. d the propoaal 
with Lee; Let approved the ~•e of Milla' aervlcea and the ~tnney 
fara 11 1 diapoul aiu. ln 1114-July 1971 Mill& 1nd Gerald 
Lechner duaptd appioaiaately 15 of the 55-gallon drumll into a 
large trench on the Denney farm (~enney fara site) that had bttn 
excavated by Leon V1119hn. Vaughn then filled in the tu.nch. 
Only N!PACCO druas were diapoaed of It the ~enney fara aitt. 

In October 1979 the lnvironaenul Protection Agency (IPAl 
received an anonyaoua tip that ha1ardoua wastea had been dispoatc! 
of at the Denney fara. Subaequent. !PA investigltion confirmed 
that haaardoua w11tea bad in f1ct been diapoaed of at the Denney 
far• end th1t tht ai\t wu Mt geologically aui table fer th~ 

diapoaal of baaardo~• waatea. letween January and April 1980 the 
IPA prepared a plan for tbe cleanup of tht Denne}· far• lite and 
conuructed an ac:cua road and a aecur ity fence. During Apr 1l 

1180 the UA con'ncted an on•aite inve1ti91tion, expoaed and 
uapltd tll ···gallon drlllU, which were f~und to bt badly ... 

10 -•-- -.oiL water and aoil aa•plel. The a&llples were 
taJlrt •~arain91y• high concentntions of dioxin, TCP 

and 

In J~o~ly ltiO tbe UA inaul::.ed a tt•ponry cap over the 
trench to puvertt the entry and run-off of eurhce water and to 
•iniaiae corttaaiMtion of the aurroundirtt eoil and troundwaur. 
The IPA al•o contracted with lcology 1 zn•ironaent, %ne., for the 
prtplration of 1 ftllibility study for tht clean~p of the Denney 
farm lite. Additional on-lite tntlnc; lfaa conducted. In August 
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11118 0 t.he vo~cnt filt:l ita i nit ul comph 1 nt agu nat NEPACCO, 
the ganer&tGC-ef tnt naaar~ou& aub&tancesr Michaels and Let, the 
corporate offietrl retponsiblt for arranging fo: the diaposal of 
the h•,•rd~~s •~ostancesr Mills, the transpocttr of the ha1ardou 1 
suost&nces;. and Syntex, the o~ntr and lessor of t~e Veron& plant, 
lftking 1njunct1ve relief and rumb~ratment of ruponse coau 
pursuant to llCRA 5 '700), •2 u.s.c. 1 69'73 (count 11. In Septem
ber 1983 the feasibility atudy vaa co•pleted. 

In tho: :near.time t~e CP" ha:i bf'f':"l negotuti~9 with Syntu 
aocut srntex'a lia~ili\y for clean~p of the Denney far~ lite. In 
Sept!!.'llb•H l9SC' tht government and Syntex enteced into 1 uttb· 
me:"lt ancl C·:>!'lser.t decree. Pursua:'lt te the terms of the aettlt• 
:nent, syntu wj10lci pay $ 100,000 o! the gcwern!'ler.t'• response 
costs and hl:"ldlt th~ removal, stora~e and pe::une:~t dilpoul of 
the haur~~·.Js suostances fron:. the t"ennt)' flra site. The !PA: 
1ppr~ved Sy~tex's proposed cleanup plan, and in June 1981 Syntex 
oegan exC:IIIItion of tlle trench. In November 1981 the lite wu 
cloaec5. The 55-gallon dr~m• an ~ow atored in a specially con
atrueted concrete b~nker on the Denney farm. The dr~mf as stored 
do not preser.t an ~mainent and SJbstantial endanger~ent to health 
or the environment I however, no plan f~r permanent cH•poeal has 
been developed, •nd the 11te will c~ntinut to require teating and 
m~nltoring ~n the f~ture. 

ln Autftt ltU tbe governaent filed an uendtd coaplaint 
adding eouD~ for relief p~riJint to CIRCLA IS 10•, 106, 107, •2 
U.S.C. U ,.., lfOf, 110'7 (COUr.ts U and UI), CERCI.\ wu en
acted after the f1llft9 of the initial complaint. In September 
1982 the district court granted partial euamary judgment in favor 
of the government, holding QPACCO hac! the capacity to be lute! 
under Delaware law. In September 1183 the dittrict court denied 
the defenae deaand for a jury trial, boldlnt the governaent 's 
reque•t for recovery of its naponlt coat• vat co•parable to 
restitution and thul an ~uitablt reaedy, ~he trial was conduct-

~ 
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ed dvrl~ 

opinion ln 
--~-

lJ. DlftllleT COCJii ..C:lllOI 

The diatriet oo~rt fOYnd that dioain, heaachlorophene, tcr, 

Tel Clt a,), l•tetracblouabenltM, allo f011nd It tbe Denney hrll 

lite), and tolvtne biYe bltb 1•••1• of toaiclty at 1ow-do11 leY

ell and lrt thYI •baaardoua evbltaneu• within the ... nine; of 

•eRA I 1004(1), 42 O.I.C. I 6t03(5), and CIICLA I 101(U), U 

u.s.c. s t6Gl.Cl4l. 57t r. lupp. at 132, IUa 1ee al!o gnited 

!UtU v. VertiC Cha•ictl CO(fo, 419 P. IUpp, 170, 174-1,. (S.D. 

Ark. 19101 (dioxin). The dhtrict 0011rt abo fovncS tl'ler• was a 

1ubatantial likelihood that the enYiconaent and hvftan beint• 

wovld bt eapotad to the baaardollt lllbttanctt that had btu d1'

poaed of at tht Denney fara lite. 57t r. lvpp. at 146 1 n.U 

(dhc1111in9 •anlrav of •1•1nent an4 aubltantial endanc;erllent• 

atandard). A atata ttolotilt teltified the Denney fara lite 11 

located in an area 1n wblch avbltancet rapidly .ova tl\routh the 

aoil and into the trounbater al\4, altbouth no dt.oain bad been 

found 1n the water ln "'~" walla, dioain bad been found •• far 

•• 30 inch•• beneatb the 10U ln the trench. .!!:. at 132-ll • 

•• 

s 
oU-ti 
~at .,,, 

bald that ICIA I 1003(a), 42 u.a.c . 
.. . 

~--a Ua&tlat of negUgenc. ln order to boleS paat 

U.hV and trantporuu liable for retponae cotta, 

aDd-· \boa JICIA did not apply to past non-negligent .. 
off·•lte tantratora aat tranaportera of b&aardoua avbatancea. 

14. at 134•37t ascord paittd ltate• •· A t r aattriala co., 571 

r. lupp. UU, 1HI (I,D. 111. ltl4l 1 pn15t4 1\lt!! •• Wuu 

lnduatr1ee, Zps., 116 r. lupP. 1301, 1301 (I.D,J.C. 1112), rev'd, 

734 P.2d 159 (4th Cir. 1914)1 United ltatel v. Wade, 546 J', Supp. 

785, 790 (J.D. h. 1912), !5?2!11 dilllill!dc 113 J',2d 49 !3d Cit. 
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1tl3) I 

r. s~pp. 

... ~ .. 

a. CallCLA Flndlntt 

CIRCLA 1 104, U u.s.c. I 1104, authoriau the IPA to t.ake 
direct • naponae• a~tiont, which can include either thor t•ttrlll 
•removal• action• or lont•tera •re .. dial• act1ont or both, pvr•~
ant to the NCI', with fund• fr011 the •svperf~nf!,•Z and to aeek 

recovery of retponat COitl from :esponti~lt partlu p~u~ant to 
C!~CLA 1 107, 42 o.S.C; I 9607, in order to reple~ish the Super
fund. Tht EPA can also Ull CtiCLA I 106, 42 O.S,C. S t601i, to 
aeek injunctions to co.pel rupontiblt partiu to clean up hu
ardo~• waste ai ttl that conatitute an • iuinent and tubttantiai 
endan9erment• to healtb and the environaent. ln the pre11nt 
caae, count li aou9ht injunctive relief purtuant to CtJCLA 1 106, 
42 u.s.c. 1 t606, and ~ount lli 10u9ht recovery of the vovern
aent's past and future response coati pursuant to C!RCLA SS 104, 
107, 42 u.s.c. II 1604, 1607. 

The district court epplied C31Cl.\ retroactively, 579 
r. Supp. at 139, but beld tbe tO'Iernaent could not recover u
aponle costa incurrri before the effective date of CIIICLA, Dec .. -
ber 11, 1910. J1L at ltl. Tbt diatrict court also held CIICLA 

iapoaea a ~trict liability, ~ at 143-44, and that 
reapona ~be held jointly and severally liable, ~ 
at au-u. 

The diatr OOYrt alao found RIPACCO. liable as an •owner or 

lcucLA estabUehee two fund•• a..cu. 1 232, 42 o.s.c. 
s 9641, eatabliehes tbt Post-closure Liability Trust PuDd, which 
11 funded throutb ta1111 on haaardout nbttanc .. dispoaed of at 
qvalified d1tpoaal facilltiea, and the •Superfund.• or 111ardoua 
Subsuncea letponee ~nat, whicn it funded largely by special 
taxes on tbe petrolewa and chemical in~atri•• and alao by 
general appropriation•. ~ 

. , -



opernor• to C:ZJfLA 1107(1)11), U D.I,C. 

1 910'7(1) at. .. ,. With reapect ~ the lft4tl•l'-l de-

fendanta, the diatrlet court found Mill• liable 11 a •per~n vho 

••• eccepted any hlsardoua aubatancea lor transport to dlapoaal 

• , alt.. ltltcted ~ IIICb penon, • Plllt\111\t to CZIICLA 

1 107(alltl, tZ o.a.c. 1 t607(1)(t). 1JL Iilli ••• not rtpre· 

aentat by co.anae1 Ia tM ti.atrlet 0011rt al\4 1111 not appealed. 

Tbe diatrlct c~rt •1~ IDUftd Lee liable •• an •owner or opera

tor• purauant to C&IC\A 1 101111(1), 42 o.s.e. 1 tl07(a)(1), and 

aa a •peraon who by c.ontrect, 19reeaent, or otberwlae . • • ar

ran9ed vith a tunaporttr for tranaport for dilpoaal •• , of 

ha&ardoua aubatancea,• purauant to C&RCLA 1 107(1)(3), 42 u.1.c. 

1 t607tal (3). 14. at l47•4t. The diatrlct co~t found Ml~a•l• 

liable aa a penon who ,arran9ed for the tunaport and 41apoeal ol 

haurdolla a~abatancu fllrlllant to CZIICLA I 107(al 13), 42 U.I.C. 

I 9107 (I) (3). lf.&. I\. Ut n.3l. 'fhe liability of IIZPACCO, t.ee,· 

Mlchae1a, and Ml11a vat ioint and ae•eral. ~at Itt-50. 

The dlatr1ct ao11rt llartber fo11nd tbt to .. rnment' 1 r 19ht to 

reco•ery of reaponae coeta waa 9ery biQ&~ -"~ 1nclv&w4 litig;tion 

CIOIUr attornay'l f .. lo fatllrl l:llpDDH COIU, and pr:1j11d9aent 

intereat, and that ~ tafen4anta ln an action by the to•ern .. nt 

for recovery of re.,aaa. coata bad the b11rdan of provin9 that tha 

~ 

lyntu filed 

ttnerally Ln aupport of appellanu• ret• 

lwe do not con11 .. r ln tbia appeal and c:roll•appul the 

artWHntl r:ahet lty IJfttU abo~at c:a11aation, atrlct UabU 1ty, 

joint and ae•eral UablUty, and aeparatlon of penn. lyntu, 

•• aaicua. cannot r:llae laaYea not raia.d bf tbt partiea. See, 

~· Preaer•at1 eoa 1tlon nc. •· t ar , 667 r.2d 151, 1Ti-
rl (tt r. , •· aoa wa • r t Inc., 415 r.2~ 441, 

4!2 (5th Cir. lt73). t cuu •• pou atrict 11ability 

and joint and 11vera1 liability ~ander acu. an4 cnc~. !!!.• 
( t l'l· cont 1 r\ue4) 
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sn. 

A. of CIIIICI..\ to rr..-1110 Aeu 

Apptlllntl fint argue the diltrlct court ern~ ln applying 

C!RCLA retroactively, that 11, to iapo1e liability for acta coa

lllitted before ita effective date, Dec .. ber 11, UIO. CIRCLA 

I 30Zia), 42 u.a.c. I ti5Z(a), provide• that •tulnle•• othervilt 

provided, all provision• of thil chapter ahall bt effective on 

Dectllll:ltr 11, 1910. • Appellant• argue that C!RCLA ahould not 

apply to pre-enactment conduct that vas neither negligent nor 

unlawful vhen com:ni t ted. Appell•nt.s argue that all the conduct 

at issue occJrred in the early 1!1701, well before C:ERCLA be'came 
• 

effective. Appellants also argue that there is no languag~ up-~ 

porting retroactive application in C:tiCLA's liability .. ction,i 

CERCLA 5 107, 42 u.s.c.. S 9607, or in the legislative hi8tory. -

Appellants further arvue that becaJit CIRCLA i•poses a new kind 

of liability, retroactive application of CIRCLA violates due 

proce1s and the taking claule. We disagree. 

The diatrict court correctly foun~ Congress intended C!RCLA 

to apply retroactively. ~ at 139. We acknowledge there i1 a 

presumption againlt the utroactive aj:lp:.ieation o! statutu. !!_! 

459 u.s. 70, 79 

42 u.s.c. 
atandard 'effective date' provision that 

an action can flr1t be brought and when 

the t111e liD for illuing regulations antS doing other 

future acta aandat~ by the atatute.• United Statea v. Shell 011 
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• . 
~· 605 r. ~· 1061, 1075 (D. Colo. lti5JI ~Yo! AllJ!n v. 

C:onnecqeut riff!ten Btthnrnt loard, IU r.ZCI JH, 35J•60 (215 

Cir. lt'7tl (Ytttran• atatuttl. 

Although CI~LA doea not eaprtaaly provldt for rttroactiYi• 

ty, it h aanUtatly clear that C:on9n11 inteNt-a ClaCLA to have 

retroactive effect. ~be lant~ltt Gltd in the key liability pro• 

vhion, CJ:I'CU S 107, U U.I.C. I t607, uhn to tctiona and 

condition• in the paat ttn1t1 •any peraon who at the U•• of 

cSilpoul of any baurdous aubsuncll ovned or operaua, • C!RCLA 

I 107 (a) (2)' u o.s.e. I t607 (I) (2), •any penon who ••. It• 

ran9eCI with 1 transporter for transport fot diapolal,• CEJCLA 

1 107 (a) Ill, 42 u.s. e. S t607 (a) Ill, and •any penon who , •• 

aecepttc5 any huarcSoua aubstancu for tranaport to • , • ai te• 

ae1ecte4 by such penon, • CIRCLA 1 107 tal (4), 42 u.e .c. 

1 9607(a) 14). See, e.g., Untua Stpttl v. Conurvatlon Challlcal

£2.:.,, 6U r. supp. lU, 220 (W,J), llo. ltU)r OniucS Statu v. 

llJell Oil Co., 605 r. lllpp. at 10U-73r 2nite4 Stat11 v. South 

CaroUna aeexelint t pilf21al, lnc 11 20 lnv't lep. C&ltl (INA) 

ln3, 1760-n co.s.e. UU)•, pnitc~ ltetes •· A t r Materials 

£2.:..• 577 r. lupp. at 125tr Uftittd lttttl v, triF!, 577 r. Supp. 

1103, 1111•12. (D.I.J. lt13)t Ohio •• rel. !rowp v. Georgtoff, 562 

P. Supp. 1300, l3U (I.D. Obio ltlll 1 pn1U4 ftatas v. Outboard 

Mar~ne 
s•, 57 (J.D. 111. ltl21t Onlte4 States 

su r. lllpp. 1100, 1113-14 co . 

.-.=~• ptvtloRPenta 1n the L•-- !ode Wute 

•al~•- ltv, Uti (UU) (ptYtlOJ!!I!nta). 

4Tht COllet ln ~n~it~~~~~~~~~~~~U&~~~
~~~ 

Di1Ji!:21Al, tnc., 20 nv t 

1§14), noted Claa.A doel not _apply •retroactively• because it 

doea not iapoae liability for past oon4uetJ rather, CZ~CLA 

iapoaes liability upon thoae partlea reaponeible for eauain; 

certain conditione, that 11, tha releaae or threatened release or 

haurd0\11 eubatancu, that au the pr11W't or !utuu Utlllt.t of 

their east actiona. 
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r~rt atet~tory 1che .. ittell it overw~laiotlY rea•· 
d1al and re ••· traCLA a~thoriltl the !PA to force retpon-
aiblt puti cleu liP 1naet1ve or abandoned huardoul •~b-

uanet tit .. , CEkCLA I 106, U o.s.c. I t606, and a11thorhu 
federal, ttate and local tovernaentt and·privat• partlet to clean 
~P •~eh tHea and then leek recovery of their reaponte oo1t1 from 

reapontible partlea, CIJCLA II lOt, 107, 42 a.s.c. tl t604, 
1607. ln order to be effactlYe, CIICLA au1t reach paat 
conduct. ClllCLA' 1 Nc:kward-loo\1 n; fOC\11 is confl raetS by the 
hgillative hittory. IH I!Fitrallx I.Jl. Jlep. tto. lOU, 96th 

cong., 24 seu., upd.nted in ltiO o.a. Co.le Con;. • U. Neva 
6119 (CEkCLA Bolltt Jleport). Congr••• intended CIRCLA •to laitl
ate . and ettablilh a c011prehenal.n ruponu and financ1ft9 .echa• 
niam to abate and control the Yilt probleaa aaaoeiated with aban
doned and inactive huar4o~aa waite dilpoul lites.• U:., n 22, • 
1910 u.s. Code Cong. • Ad. Wewa at 6125. 

The diltr let c:1011rt allo correctly found that retroactive 
application of CI•CI~ doea not •1olate due proce11. 571 r. 111pp. 
at 140·41, Appellant• artlle CIICLA create• a new fora of 11abil• 
ity that 11 deaitned to deter and punilb thote who, according to 
current atandarda, ~operly dllpoae4 of baaardoua aub1tance1 in 
the paat. We dltatr ... 

..11 aatabllabed tbat lttlt• 
•• ,_ .. .., tbe blardau and benefl ta 

OOM to tbe Court with a 
ooaatltutloaallty, and that the 

a-c..-... ~lalninc; of a due procaaa 
•II'UEI.&.llb tbat tbt lttillltuta 

aa arbitrary and irrational 
way. ILt .. lala\lon readjuat1Dt rlthta and 
burttna la DO\ UDlew!ul eolaly blca~•• it 
upaeta other•il• tettle4 .. pectaUona. 'fhil 
la true •••n tboutb tbt affect of the 119ltla
t1oa ll to 1.,o• a new ~uty or liability 
baaed on peat acta, 

Oaery v. Turner Elkhorn Mining Co., 428 o.,. 1, 15 (1976) (cita-
~ 
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ttone oaitt~ Dut p1oeeta 1a eat1sfit~ "limply by ehowin~ that 

tht rttroac:H qj applieltion of the ltghhtion h 1Uelf '"'•t1· 
fit~ ~y 1 ra~ton.1 le9itlltlft purpoae.• Ptnlion leneflt Gulrtn· 

tx Corp. v. ,,A, qr1x f co., 467 u.s. 717, 7JO (1114). •Provide~ 

that the retroactive appl1Cit1on of 1 etatute 11 auppor~•~ by 1 

ltgitillatt let11lttive purpoee lurthtred by rational atant, judg· 

•tnU about the wildoa of 111ch ltghlatlon rtaa1n w1thln the 

tacha1ve province of the ltglahthe taecutive 

branchtl • • • • • . Jh at '721. 

Appellanu hUed. to ahow that Congnu acted in an arbi

trary and irrational aanner. Cleaning up inactive and abandont~ 

haurdous wuu dilpolll eitta la 1 1e9iti111te 1egilltUve pur· 

poll, and Congresa acte~ in 1 rational aanntr in iapoalng litb1l.

ity for the ooat of cleaning up tuch aitel upon thote par~ita who 

created and profited froa tht lites and upon the cheaic:al indus

try aa I whole, KEPACCO, 579 P. Supp. It 841. See United Stlttl. 

v, Otttti i Goal, Inc., 630 F. Supp. 1361, 1398•99 (D,M.I, 1985) 1 

Onited Stattl v. Conaeryatlon Cbeaieal Co,, 611 r. Supp. at 22l-

22r Qnitd ltatta v. lbell OU Co,, 605 F. Supp. at l072-73i 

Onite~ Statu v. South Carolina ltcxclins • Dispout, Inc. 1 zo 
•nv't lep. Ca••• (IRA) at 1161-62r aee gentrallx Dtvelopmtntt, 99 

Barv. · L. ltev. at 1556•62, We hold retroactive application of 

CZ.RCI.A to iapost liability upon responsible part111 for •eta 

co.aitted taefoce ~ effecttve datt of the 1t1tute ~~ not vio-

• 

a11o •u•arUy argue retroactlvtt application of 

cot,ltt:itlitel an unconstitutional taklng of property. We 

lirlt, btCIUie appellants dO not biVt I property in

tbe Denney fara tltt, we quettlon appellants• standing 

CU.CI.A 

dintret. 

terut in 
to railt a tak1ft9 lltue. Second, we betitate to characteriae the 

tovernaent's cleanup as a taking at allr the governaent'a cleanup 

of the Dtnnay fara site bal not deprived tile property owner of 

any property interaat. See Vnited States •· Coneervatlon Chemi-

• 
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.£!! Co., il=i~ Supp. at 216-17. lnttud, tl'le govtrnn~tM'a 

cltan~p of t - • abatt~ an •i••inent and tubltantial endanger· 

~ent• to tht c health and the tnviron~ent, thu1 tli•inating 

a public nuiaan~ and reatorlng value to the rroperty by reMoving 

the huar do;.~a aubauncu. l!t 9tnertllY peve lopl'ltnt s, U Rar v. 

L. Jllev. at 1564-65 • nn.U.l, 114, £Hin!l llayaore, !etroactive 
ApPlication of luptrfund& Can Old Dosa le taught We~ tricka?, 12 

I.C. Envtl. Aff. L. ltv. 1, Cl•C& (ltiS). 

I. Application of CUIC~ to Pre-ltiD C:O.ta 

Jlltllttd to the queation of CIJIICLA' 1 application to pu-UIO 
acta ia the question whether the governlltnt. can cecover reaponae 
coati incurred prior to CIJIICLA'a tffectivt datt. This issue is 
raiaed by the government's crosa-apptel. the district court held 

that the government could not recover itl prt-enact~ent re1pon1e 
C:Oitl. N!PACCO, 579 F. Supp. at Ul-43. The govtrl\lllent argun 
on crou-app .. l that the dhtric:t court ened in denying the 

government recovery of ita pre-CIJCLA response co1ts. The gov

ernment arguea 1 clote exaaination of the atatutory language and 
ac:he~e. leg1slat.ive hi1tory and legislative purpoae aupport.a 
retroactive liability for prt•enact.ment respon•• c:ott.t. 

The district court concluded that btcaute of tht magnit<Ade 

of the potential liability for pre-enactment raaponae colts, •it 

is ~1fficult ta ~i~\bat if Convr••• had intended to aakt the 

~efendants toe pre-CIRCLA exptnaes, it would not bave aaid 

ao explici cle .. ly in the atnutory language, couitt.ee 

reportl or ~ at 1431 accord United Statea v. 
Waae, 20 Env•t llep. Casal (INA) 1849, liSO-Sl (J.D. Pa. ltl4). 

The diltric:t court found that CZRCLA itltlf did not clearly spec

ify whether pr•-enactaant rtaponte colts wert recoverable because 

the •statutory lantu•t• 'all coati ••• incurrad' Un CERCLA 
I 107 (a),) U D.J.C. 1 1607 Cal, ia tusceptible to varyint inter
pcetationa, either all cotta incurred regardleas of when incurred 

- 13 -
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or all coa~urrtf !roe the date of enact .. ftt.• ~ at 142. 

fht dittri~rt noted that •(t)he (JCP) aaktl no provialon for 

the recovery- ilit pn-CIJICLA r .. pofttt coau, • .!!:..• ciUng 40 c.r.a. 
Part 300 (11131, and that tht •u .. UalUtiona placed in ltC• 

Uon• 104(c)(3), 107(1) An4l lUCtlll) (,U 0.1.c. 11 160'7CclUl, 

(f), t677 (0),) 00\lld ••11ally indicate that thut are the only 

provhiont in wblotl pc....a~CLA oona •Y be recoverable. • l!:.. 
7be diatrict court al10 found tbe letitlative tliatory •unperaua
aive• btcauae recovery of pre-CIICLA reaponae coati waa not dia
cuaaed at all in the louae, ~at 143 n.21, and tbe only refer· 

encea to authority to recover pr .. CSICLA napon .. ooau in the 
Senate, S 4 (a) (2) and I 4 (n) of 1. lUO, wan de lett«! and not 
enacted. ~ at 143. 

After the pruent Gale wu decided, tbh isaue waa uhau .. 
tively exaained and raaol•ed in favor of recovery of prt-C!.C~ 

reaponae ooata in Uni\ed ltattt •· lntll Oil co., 605 r. lupp. at 
1072-71. Wt lind tbt analyals in pnitf4 ltatel v, lhell Oil Co. 

to be oonvinclng. &ecor4 ltxor of Jooeton •· Drew C11tllllcal 
CorE., Ul r. !t:pp. ff), ffl-lt (fi,I,J. ltl5)r g!!ltH !tetee v. 

Ward, 611 r. lupp. 114, 111-tt (J.D,J.C, 1115). 

In United ltatta •· lbtll Oil CO. tbt federal governaent 
aued 11nder C"CLA ~104, 111, 42 a.a.c. 11 1604, 1~07, to recov-
tr tht 
bt&VUJ 
Denver, 
tbe Uni 

ac~ure4 and wUl incur in cltanlnt up the 
Mountain lnenal located ouu1de of 

Jocky Mountain Acaenal hal been owned by 

.amce 1142 arMS waa used by the United Statu 

Depart•ent of til• lfiiJ for MftuhcturlDt &ftd bandllng var1oua 

cbeaicala and aueltioaa. Ia addition, aince 1147, Shell Oil and 

ita predeceaaora bad l .. atd part of tbe lrstnal for tbt aanufac

t~o~re of peaticidea, lltr'-ietldea and ottler cbaicala. !be A ray' a 
waatea and all or aa.e of laell'a wastea .. ,, tiapoaed of throuc;h 

waate diapoaal ayate .. built and operated by the Aray. 7ht waate 

cHapqaal ayateaa repeatedly hlltd and ~luttd tbt co•lnc;hd 
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watua into ~· environaent, teveuly conua,natin; the Arnnal 
and t.hruunliliitr-the lloiUOunaHng envlroMtnt. In U?S the Ar•y 
began to cleu up t.ht Arnnal. ay Decubtr 1, ltll, before 
CERCLA was enacted, the Aray had incurred about $ 41 aillion in 
uepon11 coau and, by January UU, had propoaed &our alterna
tive cleanup pro;raaa, with tltiaated future retponte cotta rant• 

int frOID f 210 aUUon to f 1.1 billion, an4 ncoDen4ed the 
pr09r1111 utia .. ted to coat f 360 aUlion. Shell artued, aaong 
other thingt, that CIJCLl .did not authorht recovery of the 
Army'a pre-enact•ent rttponat coatt. 

The Shell oq court ditatretl!l and bdd C:lltCLA author hed 
recovery of pre•enactaent reapon1e cotta. 60S r. Supp. at 
1019. Firat, the lhtll OU court agreed with tht dhtrict court· 
in the prettnt oate that •convreuional intent to tither i~u 
or withhold liability for ruponte ooat.a incurred before CBIICLA 
cannot be divined fro. tbt verb tenatl in [CI~LAJ 1 l07(a) [,42 
o.s.c. S t607(a)J,• ~at 1073. Tha !hell on court uaained 
the truaetical atructure of aacLl I 107(a), 42 u.s.c. 
1 1607(a), and oonclllded tbat each party•a arvu .. nt canoellt4 tbe 
other out. JJ:_, cit1P9 pbio •• rtl• Jrovn •· CtoruoU, 512 
r. lupp. at uot-10. lbtll bat argued that •uae of tbe J.apera
tive 'ahall' ••• inticateldJ (tbat COft9Uitl intended protpec
tive operation of tbe liability provhion.• 60S r. Supp. at 
1073. Tbe f09el artued, bow .. tr, that •au tbt other 
verba in :5· l ) (, U Q.I.C. I t607(a),) lnclud1n9 
•coau • • • . . LS ~if,• ("n] In the paat ttnlt (with tbe tlctp
tion of • ·"· .-,,. o o • tand thua ahouU) be 1nterprete4 to 
include pre•ea~etleat ... nta.• ~ 

The Sht:U ou oourt did not addreat the •o•a failure to 
provide for recovery of pre-CI~ reaponlt cotta. ~bt lhtll 011 
co~rt, however, conaidtred and rtitctt4 the related artu .. at that 
the requireraent in OICLA I 107(a), 42 o.a.c. I t607(a), that 
recoverable costa wert thoae cotta •not i~cons1atent with the 

' 
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IMCr)• lnt~ed Contrell' 1nttnt that lhbil1ty for oo1 ta wu 
prolpectlv•'~y. The lhell Oil court concluded the •[t)ht con
lilttncy re~lr--.nt addre11e1 the natyrt of the rtlponlt 1etion 
for which coati can bt recovered, not the tt~inp of the 
action,• ~at 1074. The lhell Oil court 1110 refuled to in• 
terpret the effective date provllion, CIRCLA 1 302(1), 42 u.s.c. 
I t65a (I), to Uait lla~Uh)' to pre•tnaetatnt ruponlt eoau. 
,!h It 1075. 

lecault CI:~LA U 107(c)(3), 107(f) and lll(d), 42 u.s.c. 
IS U07 (cl (3), lfl 1 till (c!), contlin express Ume liJP.itationa, the 
abaence of any U•• liaitltlona 1n ClltCt.A 1107(11 1 U u.s.c. 
t 9607 (I), arguably aupporu only proapective lhbility for r.e
sponae coats. CtRCLA S 107 (c) (3) 1 42 u.s.c. S 9607 (c) (3), pro
vides 1 nate with a credit againat ita lhart of f11tuu aainte
nance COitl for lt1 docw.ented cleanup costa ••pended after Janu~ 
ary 1, lt1l1 and before Deceaber 11, lUO, for CERCt.A s 111, 42 
tJ. S.c. S till, action•. Thil provi1ion lptcUies the fundin9 
relationah1p between tbe federal 90vernaent and individual •tate• 
for future uinten~nce OOIU and cto.• not adduu whether th& 
governaent can recover pre-CIICLA reaponae coata from reaponaible 
part111. 

ClltCU. S 107(a)(4)(A)•(C), U tJ,I.C, S 9607(a}(4)(A)•(C), 
11t1 fort~tHM ~,.. of UabUity: (A) re1ponae coati incurred 
DY the u«autet or a state that are not inconahtent vith 
the IICP, --~ other neceaaary reaponae coati incurrtc! by any 
other pe~-: &bat an COIIIhttnt with the 10, an~ ICl natural 
reao~o~rce claugu. ly eeparattly conll4trlnt the place of each 
type of liabUhy in the atatutory acheM, "' can cUacern Con• 
gre11iona1 intent with reapect to rec:o•ery of pre·enactaent re· 
1ponee costa. CIRCLA 11 107(f), 111(4)(1), 42 u.a.c. 11 t607tf), 
Ull (d) (1), preclude reoo•ery of natural r11ouroe daugea 1nd 
claima for auch daaate• againlt the superf~o~nd if the releaae o! 
haurdoua aubatanc:ll a~ the rea~o~ltin9 ~tuul ruource injury 
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oecurnd for• CUCJ.A'I tntctaent. The Jb!U OU court 

noted the author illn9 r~covery ot re1pon11 cateU by 

the govunMtt\,..CiaCLlll07(1)(4)(A), 42 U,S,C. J 1607(t)(.)(A), 

1nd by tny othtr ptrlon, CERCLA S 107(1)(4) (II, 42 U.I.C. 

J 9607 tal (41 Ill, do not oontain ti111 1iait1tion1 and decided 

"li)n order to give ••1ning to thtlt !ti11e liaitation) proviaiona 

lin CIRCLA IS lOl(f), l:U(d)(l), U U.I.C. II t607tfl, 
t6llldl (l)), one 1111at &UIIIH that lilbllity for other da~ta9u·

co1ts of re.oval or r .. ectial ICtion incurred by the United ltattl 
or a Stitt IS 107 (I) (4) (A)), · anc! othu necuury responlt costa 

incurred b}' any othu peraon IS 107 (I) (4) Ill )•- 11 not 10 

limited." 605 r. Supp. It 1076. Thus, the Shell Oil court con
cl~&ded •congress i~plicitly authorized retroactive application of 

uctions 107(tl (41 tAl and Ill by affirraativdy l1mitin9 ret.roac.:. · 

tive tpplication of the third category of liability, d•••v•• to: 
n1tural resource11 section 107(1) (4) (C)." ~ S!L United ft.ates 
v. Conaervation Cheaital co. I 619 r. Sllpp. It 213 (three yur 

stat11te of l1ait1tion1 in CIRCLA S 112 ldl 1 42 u.s.c. S t612 (dl 1 

appli .. only to claiat agalnst the hperhnd and for natural 
reto11rce daaage1)1 cltlnt United States v. Mottolo, 605 r. Supp, 

UBI 901-10 (D. N.H. 1915). 

As f11rther eaplalntd by the Shell 011 co11rt1 

fOOd reaeon to precl11de 1111 of 
and UabUity for clean11p of 

&be eel•••• and the daugea 

I
E~r. before enactMnt. Tilt situ 

107 CU and 111 tdl are atablt 
the environaent, tbough dill

not deteriorate hrther •••• 
Congra.. apparently decided to 11tili1t tbe 
liaited reaourcee of the f11nd created by 
c&ac~ to oleP 11p the tho11unda of aitta 
, • • whicb are not 1tablt. CIICLA' • goal 11 
to clean ~ tbeae aitel before f11rtbtr ., ... ,, 
OCCIICI. 

At the oppolitl end of the 1pectrJe hoe 
the stable ai ttl ucl11dtd under- 107 ( fl and 
lllldl 1rt thoat tlttl • • where the danger 
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plbU~ hulth and vtlfart and to tht 
waa 10 1a•lntnt that tbt United 

proc:.,dtd wll:h cleanllp without a 
fund of •oney for that purpott and 

W a .. IIUnCt that 1 t wc:111ld be rtplid by 
the peraona reaponaiblt for the conta•i
nat1on. lt waa alua cont1inin9 thil 
aatnitllde of pllblic dan9tr that pr011pt1d Con· 
tr••• to enact CIJCLA. 

Conatrylnv aectlon 107tal to preclude 
recovery of pre•tnac~nt reaponae ooatt would 
car•• OYt an eactptlon to the ventral retroac
the tch••• of the natute for t!loae JaOet 
aevert aituationa where ••• thl 90vern•ent'a 
reapon11 oo.encw prior to the enact•ent of 
the autute. ·• • • Convreu could tnot.J have 
intended to protect the pllblic fiac by lapoa
int liability on tba reaponaiblt parties, yet 
eactpt the 11 tea where r11ponae had already 
co .. enctd btcaute the tituationt were the •ott 
luinenUy threatening. Such an interpreta
tion would panalilt tbe governaent for proapt 
reaponte and pro•idt en undeterved ~lndfall to 
tbe partite wbo b~ created, thtn abandoned, 
aoae of the aott egreglout aittt. 

605 r. Supp. at 1076·77. 

Tbe lbtll Oil court tben reviewed the legialative history of 

cwacLA, lncludlnt t.be tnataent of 1 • (&I (21 and 1 • <nl of s. 

UIO, and conchdtd it 111pported i•poalng UabUlty for pre•en

actaent rtlpol\lt --~· .It:. at 1077•79, The legUlative hittory 

of CBIIC~ X,_ lela! t to follow, in part because 

~•ltjttrent bUll proc:etdtd through the 
ltnate. The Senate aade certain 

;;•t•t4J. ... nc~aenu to ita blll, (S. lUO, 
flU c-. .. 2d lello ltiOl I aoat notably the 
r.-onl of provlliona iapoaint liability for 
peraoaal ln3urr cauatd by hlaardoua waate 
dlapoaal. ~e lo~•• tben atruck thl languatt 
ln ita bill, 1.1. 7020, 16th eon,., 2d seaa. 
(UIO), aftd lllbltltutecS the lantuat• of tbe 
leaate bill. 1.1. 7020, 11 aaended, waa even• 
tually enacttcS. Tht bill retained the llou .. 
fllt nuabtr, apparently becauae of 1 require• 
aent that appropriation• eeullre• originate in 

~ 

- 11 -



~nitec! 

llll. 

tht ..... 

Stitt!· v. RtillY Tar • Chnlc1l Corp., ~46 r. Supp. at 
As explained by tht fhtll Oil court, 

[t)ht liability proviaiona of CERCLA were 
dtrivtd largely fron the original Senate bill, 
&. 1410. 1. 1410 contained a liability prov1· 
aion for both coat• of re~val II 4(1)(1)) and 
for: natural reaourcea, property and peuonal 
injury daaagtl (I 4 (a) (2)). During dhcua
aiona of s. lUO in the Senate COII!Dltttt on 
lnvir:onaent and Public Worka, concern vas 
expreaaed about retroactive application of the 
bill •••• Senator Do.eniei tntroduced a new 
S 4 (nl which lilli ted recovery foe pre-enact
ment damagea recoverable under 1 4(1) (2), 

• • 

Significantly, 1 4(n)(ll did not apply to 
5 4(al Cll which provided liability for re
apqnae coati. 'l'ht ltnltt report [at 3'7] ••· 
fhuiled the li•i.ted aeope of 1 4 Cnl1 • • • 
Con a of tftiOVIl (cleanup anc!l contdruaent) 

are not affected by this provision, nor au 
any daaagea aaaoc1att4 with continuing re
leasee.• 

605 P. Supp. at 107'7-71. As noted by the diatr let court in the 
preunt cue, both 1 4 ta) (2) and I 4 Cnl were c!leltttd froa the 
enacted bill. 579 r. lupp. at 143. Me agree with the Shell Oil 
cour: t, however, tbat the deletion of the at aubaec':.iona in fact 
inc!licatu C•p••• ia&endec!l to penit. recovery of pre-CUCLA 
response c ·1; ~acaaH 

1P ·• ••· 

:~. 
(tJh UM 11aitat1ona on da•avu a~ded by 
1 4(n) of 1. 1140 were uintained in the final 
veuion of ClltCLA 11 the 11 107 Cf l and 111 (d) 
lia1 tatioca on recovery of nat.aral uaourcea 
daaagel. !'be reulning tf.•e lla1tat1ona of 
1 4 (n) wen ddt ted only becall .. the aybatan• 
tive liability pro•iaiona for property and 
personal inj11ry claugtl I in 1 4 (a) (2) l were 
4elettd fro. the statute. Thua, the acheat of 
S 4(n) in 1i•iting recovery for prt-enactaent 
c!amagu, but not reaJX?n!e coati~ wu suin• 
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u._. in the Unal IUtuu. The ll!lillative 
hlM•J of I • (n), including the couenu 
e•~••l•ln9 that recover~ of reaoval coati l• 
ftot to be Uaittd by nuoaetlv1ty coneerna, 
therefore applle• to the ltatute a1 pt111d. 

60S r. lupp. at l07t (eaphaaia added). 

In •~ary, we bold the diatrict court erred in findiftg that 

czaCLA doe1 not authoriae recovery of pre•enact~ent reapon•• 

coats. That part of the diltrict court judvment holding that 

pre-enaetaent reaponae. coati cannot be recover~ is revecaed. 

:n . .::M 

&. Standard an4 Scope of 1 7003 Llabi1ltJ 

AI an alternative basil for recovery of the reaponae coat1 

incurred before Deceablr 11, 1910, tbe governaent argues on 

cro••-appeal that it can al1o recover ita response coat• pyrauant 

to RCJ\A I 7003 (a) 1 U ~.&,C.A, I t6'73 (a) (Welt Supp. 1911). The 

district court did not reach the recovery 111\l.e bec:aute it held 

that under ICJA 1 700lla) 1 42 u.s.c. I 6t73Cal (prior to 1984 

AIDendmenta dl1cu11ed below), proof of fault or negligence vu 

required in order to iapoae liability upon past off•lite genera

ton and tran1porter1. 57t r. Supp. at 134•37. 1eca111e the 

govtrnaen~~ DOt ellett or prove negligence, the district court 

foun4 no i~t.•ilitJ under ltCM I 7003 (I), 42 o.s.c. 1 9673 (a) 

(prior to~f ... na .. nta). ~at 137. 7be governaent argues 

that the ltandar• of liability under RCM 1 7003(e), 42 u.s.c.A. 

I 6973(al (Wtlt lupp. 1116), 11 initially enacted and •• aaended 

in 1914, la ltrict llablllty, not negligence, ana that liability 

under acaA can be iapoaed even thougb the acta of diapoaal occur

red before JtCM btcaM effectiv_e in 1976. Wt agree. 

1\CRA VII initially enacttd ln 1976, P\lb. t.. Mo. U•SIO, 90 

Stu. 2826 (lt76), and wu amended in 19-e,l, P11b. t.. Mo. 95•609, 
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9~ Stat. )08) .ll, and aBO, Pub. I.. No. 96-U2, U Stat. 2348 ., .. 
(1980). ln ... llbtr UU, after the diltrict court'• Jan1.1ary . . 
1984 deciaion ~-the preaent caat, ~c~ waa again a~andad by the 

Ha1ardous an~ Solid Waitt Amendment• of 1914, P1.1b. ~. No. tl-616, 

98 Stat. 327l U984J 11984 amen~mentl). Wt t:ave conaidenl!l the 

1984 amendment& and the accompanying lt;ialativt hlatory and, for 

the reaaona ditCtJIStd btlow, we btlitve tht 198' amen~mtnta a~o~p

por t the govtrrlllltnt' 1 1r91.111enu about ltC'RA • • atandard and scope 

ot lilbility and retrolctivity. 

The critical isS Ill ia tl:e meaning of the phralt "contr ibJ

tlng to.~ Before its amenl!lment in 1984, ~='RA S 7003(1), 42 

u.s.c. S 6973(1), impose~ lia~ility upon a~y peraon "contributing 

to• "the hantlin~, ito:age, trtat~er.t, tranaportation or d1aposal. 

of any s:>lid or hazardous waste• thlt "111y prtaent 1n iftlll',inent 

and aubstantial endangerment to health or the environment,• The 

distrlct court did not find aithe: the statutory langu19t or the 

atatutory framework helpful in determining whether past non-neg· 

ligent off-aitt ;eneratou and tranaporte&a were liable undu 

JtCRA S 7003 (I), 42 u.s.c. S 6973 (a) (prior to the 1914 

amengments.). S79 F. Supp. It 134. The district court then con

sidered the legiahtive hiatory of the 1980' a111encSruntt, icS. 1t -
83~-36, becauae "ltlhe le;ialative nistory of the I,CRA] •• orig-

J.na~ly enac:ad co!'lteins no spe::ific d1aeussion of the uach of 

section 7003 and no .. ntion of t!'le reuone for its inurtion. 

The huti llll t•"'liCRA'al passage in the final daya of a 

citing 

baa bten well•doc~amer.ud. • United suua 

n• r. 2d 159, us 14tll Cir. 19841, 

The New Fedec al J!Olt in Solid Wutt 

Manaqement1 The ltlource Conservation • Recovery Act of 1976, 3 

Colua. J, invtl. L. 205, 216·20 (1976), 

Th~ diatrict court found two apparently contradictory refer

ences in the legislative history. The Report on Razardoua Matte 

D1apoaal inued by the Subeolllllittee on o· .. eraight and Inveni;a

~ 
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tiona of the C:OIIIIltUt on lnttretatt and Ponign Couuce 1 ll.lt. 

Co~am. Pt i.nt llo. nc 31, t6th Con9. I lat Stu. 3l (lt7!1) (tilt 

lckhardt Jteport), ttated thtt •a co~pany that ter.ecatts haaardoua 

waste would be l;>mtone 'ecntr ibuting to' an tndtn9ttlllent under 

S ?003, even whert aomeone elte depoaited the waste in an improp

er ditpoaal site ai•U•r to at.rict liability under co111111on law. • 

1'he atr let Uat11lity hnguege in the Eckhardt bport., however 1 

was not adopted later in tha Senate leport, which ltated 

a company that generated haaardoua wa1tP ~i9ht 

be IOIIItOnt "t:ontt ibuting to• air tncSan9erment 
under ltction 7003 even where lollltone else 
depositec5 the wute in an iaproper di.spoul 
site (aimilar to atrict liebility under co~~or. 

law), where the generator had knowledge of the 
illicit diapoaal or failed to exerciae due 
cart in atlecting or inatructing the entity 
actually conducting the dispoaal. 

1. Rep. Mo. 172, 96th Cong., 2d Stu. 5, reprinted in 1980 U.S, 

Code Cong. • Ad. leva 5019, 5023. The diatrict court resolve~ 

the battle between tbt conflicting legislative references in 

favor of tht lenatt aeport end held Ulat ttle language in the 

Senate Report •would suggest strict liability of preaent reapon

aible landovnera, but the quallfyint phraae 'illicit diapoaal or 

failed to eurcile diM can' requirea a finding of negligence 

prior to boldint peat oU•1itt venerators or tranlporteu lh

ble.• 57t r. lupp. at 131J tccord Unltf4 ltatea v. Waste IndUI• 

tries. lM., 551 r. 111pp. at uoa, Onittd atatta v. wa4e, su 
r. Supp. It: 710. ,,, "'' •• ,.I pnites! States v. ltillx Tar • 

Cheaicel Corp,, 541 r. lupp. at llOIJ United Stattl v, trice, 523 

r. Supp. lOU, 1070•71 (D,J.J, ltll), tff'd, 618 r. 2d 204 (3d 

Cir. 1ti2)J pnited Statu v. D1aaon4 Shaaroc:lt C:orp., 17 lnv't 

lep. Casta (IRA) 132t, 1333•34 (J.D. Obio lt81)J United ltatea v. 

lolYenu aeeoverx suvloe, 416 r. lupp. 1127, lUt (D. Conn. 

ltBO). 

Then, in Noveablr 1984, Congreaa paated and Preaident Reagan 
~ 
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ei 9ned ~he 1--. .. endaente, which wert descr1be~ 11 •cler1fyin9• 
11111 ndlllenu a~ciUcllly eddnued th• et.andard and acope of 
11tbllit)' of f7003(1l· Ae llltnde~ in lt84, RC:~ I 7003(&), 42 
u.s.C:.A. 1 UH(I) (Wut lupp. 11161 (new hntu•9• underlined 1 
deleted langu191 in bracketel, now providtl in pertinent p1rt1 

AI uenJed, JCIA I 7003 (II, U O.t,C.A. I 1913 (I) (Welt Supp. 
1986), epecifically appliet teneutou and trana

.&::.:.==~o:..a.:.~~.:.:~~&..,...~Y.:~=-=-.;:G:;;o;:.l::..l '~.o.o.i~I:.::n:::.c~. , U 0 r , 8 upp • 

Contr .. a• intent with r .. pect to the atandard of liability 
under RCIA 1 7003(a), t2 u.a.c.A. 1 lt7l(a) (Vest lupp. ltlll, as 
uended by the UU a .. ndMnta, it cltarly Mt forth in the ac
coapanying 1ouae Conference leport. 5 !be louae Conference leport 

5The earlier louae Report alao atateda 

lfn. continued) 
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alto nprt~ tHupprovtd of the l!d!, and Wttt.s Jnfy!tr 1!1 

( tn. 

(t)ht ..... na .. nta are intended to clarify the 
bnadth of ltcUon '7003 11 to the peuona, 
condition• and acta it covers. The a.endaenta 
clearly rovlde that anyone who has 
ontrib t or la contributing to 'ilii' 

~rtat on, talat.ence, or ulnt.enance of an 
1u1ntnt and t~abatafttial endtnttr•ent h 
111bject to tbe ttQltAble authority of lectlon 
'7003, vi t. ar to h11 t or ne 11 nee. 
l11ch pertona ne 11 e, ut are not • t to, 
past and re tnt • eratora both f•tite and 
on-1 tel o hfltr ya vaatl'' pett en present 
ovnerl aniJ .CperttOrl 0 Wlltl trtltlltnt, 
atorage, or dlapotal facllltlee, ana R!•t and 
preaent trantportera of aol1d· or ~11ardoua 
wutu. In addition, he don 7ooi ia 
clarified to tltabllah that it appliea to ~nx 
act, whether Pllt or prtltnt, which 11 
ruult.id in or uy u1ult In an 1uinent and 
aubatanthl tndangeraent to public health or 
tbt tnvironaent. • , • 

definition of 

MOCtoYtr, becllllt Section 7003 fOCIIIII on 
the abatt~ of oondlt1o~ tbreattning health 
and ..._ ant! not a putic:ullr huaan 
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• celitiS upon by tht !!II'~r;co eour t, •• well u 
alon itaelf, fht louat ·conference ~aport atatel5 1 

lecl1on 7003 focuatt on tht abate•ent of eon
ditiona threatenlnt health an~ the environment 
•"~ not particularly hu•an actlvi t)'. There
fort, 1t baa 

handling, atorate, treataant, tran1portatton, 
or diapoaal of haaardoua waatea auat 1hare in 
the r .. ponail:IUlty for tbe abateaent of the 
baaarda arising froa their actlvitlel. 

In ..sdition, due to the nature of the 
haurda preMnt..S by cUspo1al aitea, Section 
'7003 11 •tauD4ed to coafer ypon tht c:o\lr u 
the autbOrltf to trant aUirutive equitable 
relief tQ tiHr .. tent necuaary to tl111inau 

r ilkl by toaic waatea. • Dnl ted 
611 r.2d Z04, 213•14 (3d C!r. 

section ••• inteftded and ts 
to-abate OOilditlons reaultll\9 froa 

actl•ltl••· lance, the lower court 
la fi.l ted ltattl 9, Wade, SCI 

715oD. Pa. ltiZl, ana United 
stat•• •· wane ll\df1tril'' Ifti·, 11o. 16-•-elv-7 (I.D,J,C,tl ), w lch reatrlcte~ the 
application of lectlon 7003, are inconaiatent 
wltb the autborlty conferred by the aectton 11 
initially erw:tecJ and with the It clar Uyint 
aHndaenta. 

H.!'. Rep. Mo. ltl (Part I), tltl'l eon9., 2cJ lUI. 47•41 (ltll) 
(emphuil added), re2rinted ln ltU U.S. eode Cont. • Ad. News 
5576, 5606-ot (eMpha•l• aaaed>. • 

·-
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B.R. Conf. Rep. No. ll:U, tlth Cong. 1 24 leaa. lU (UU) (tllpha

ai& added), reprinted in ltU U.S. Code C:ong. • Ad. Neva !1649 1 

5690 (eaphaala added). 

Thus~ following the liU uendMnUI peat oU-aite ttneu

tora and tranaporters art witbln the scope of .CIA 1 700l(a), 42 

u.s .c.A. s 6973 (al (Welt Supp. 11111. rroa the leghlatlve his

tory of the 1U4 au~nta1 it ia clear tbet Co~tUI inun.Std 

RC~ I 7003 (a), 42 tJ,I.C.A. I 1173 (a) (11eat lllpp. ltl6), aa 1n1~ 

Ually enac:tec! an4 u ued~, to lapoae Uablllty without falllt 

or negligence anc! to apply to the pruent conditions reaulUng 

free paat activltiaa. ID otber words, ICJA I 7003(al~ 42 

o.a.c.A. 1 t•tl(a) Pl~l~. 1111), aa initially enacted and aa 

aaendd, •H¥?~ \0. JUt DOD•nagllgent oU•dte teneratou llke 

MIPAIXO ant lf an-aqll .. nt put tunaporten Ukt MUh, lee 

United Stattt y,- OtttU • Q911, Inc., UO r. lupp. at UOO•Ol 

(applying JtCM •• ual\4~ in 1114), dUM pniud ltatea v. 

BardaQt, 11 lnv't Up, CUtl (1 .. ) UU1 1116 (M.D. Okla. 1912) 

(acJA aa taended in ltiO)J pnlte4 Statea v. Co~trvatlon Cheaical 

Co., 619 P, lupp. It ltl, 

Appellants argue, bowever 1 that the 1914 aaen.J-nta ehouU 

not be applied to thaa blcauat the 1984 aat~enta are not aerely 
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•clarifrint• .. tnd~tntl but initttd aubatentively ehan9ed the 
uittin9 l•w. Wt diugru. Firlt, Congreu ituH upreuly 
eharaettrlatd tht ltl• amendmtnta •• "clarifying• a~endmenta. 
Stcond, II part of tht llgillativt hiltory of t.ht ue• 
amendments, congrtll expretaly at.attd what it1 intention had been 
when it initially paned the RC~ in lt76, even though the 1976 
legialatlvt hittory contained no tpteific diac~a•ion ~f the atan
dard and aco~ of liability of S 7003(a). 

Although thi& it not ltgialativt history u 
tuch, the vitwl of subaequent Congresaes on 
the same or· similar statutes art tn'!itltd to 
some weight in the conltruct.ion of previous 
ltgialation. Although the views of subsequent 
Congreaaes cannot override the unmiatakable 
intent of tht enacting one, this it not a 
problem in thia caae because there was no 
abaoluttly •unmiata~able intent• of Congrett 
c:onc:ernin9 tection 7003. 'J'o the utent that 
the preciu intent of the enacting Congreu 
11ay be obacure, the viewa of aubaeq·Jent. Con
gressea ahould be given graater deference than 
they would be otherwise entitled to rectlve. 

United Statea v. Wttte lnduttries, Inc., 734 P.2d at 166 (discus• 
aing legislative hittory of 1110 ICIA aaend~enttl (citationa 
omitted); see alao leatrain lhlpbuildini Corp. v. Shell Oil Co., 
444 u.s. S72, 516 (ltiOl. Thua, by puling the 1984 uendments, 
the 98th Congre•• .. dt elear that the intention of lht 14th Con
great in enacting tbe ICIA 1n 1176 had been to iapoae liability 
upon p .. t ,non-negUtent off-aite gtneut.ora and trantportera ot 
huardo~at •ate. 

1. latcoactlYitJ 

Thia argu .. nt 11 cloaely related to the queat.1on of the acope 
o! S 7003 (a) liability cUac:uued above. Appellantl arg11e that 
becauae RCJA, ~o~nlike c•ac~. ia proapec:tive 1~ foc:ua and was not 
enacted until 1976, RCRA cannot ~ retroactively applied to im
poae litbility on th1111 for acts th&t xcur~ed in l97l. A s:.mi:a.r 
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retroactivity er;umtnt. Y&l teind in ynitl~ itltts v, Pric~. ~23 

r. lupp. at 10'71·'7~. The defendants in pnittd ~tttU v. Pn=P 

had argued that ~c~ could not be applitd retroactivtly to lmpoae 

liability on them for diapoaing of toxic wutn in 1972. The 

Price court rejected the retroactivity argumant, 1t1t1ng 

!tlllt ;ravamen of 1 ~tc:tion 7003 action ••• 
h not defendants' dumping pract.icu, oihich 
admittedly ceaatd with reaptct to toxic wastes 
in 1972, but the present 1mminent ha&ard posed 
by the cont1nu1n9 d11posal (, whic~ is defined 
by RCRA s lOO_l<ll, 42 :J.s.c. s 6903 ill. to 
include "it]ht ••. l~~kin; of any 
solid wastP .:>r ha:ardcl!! wo.s~t i!'lto o• on a!'ly 
lan~ or wate:,") of cc~~~~~~:~ts 1nto the 

groundwatu :c-r into tht 'lr.dror•r.terot). Tnus, 
the stat:Jtt nl!i ther j)~:-d Sh'!'!' wrcngd-:ing nor 

i:nposu lia:.1l1ty for i:-.:unu in:11cted by 

paat a~ts. Rather, as ;j' i t:'IC:.a~.o:.• t!"le:lls!lvet 
ar;ue, its orientatlon \s eue~.ti&lly p:ospec• 
tive. Whe:'l construed in this manner, the 

statllte is simply not cetroa=ti~·~t. lt 111erely 
relates to c11rrent and future co~ditions. 

~ at 1071: aecord Unite~ States ·1. Diamond Stoamrock Corp., 17 

Env't ·llep. Cuu (INA) at 1333-H: c:f. United States v. South 

Carolina Peeycling • Disposal, Inc., ~0 £nv't ~ep. Cases (BNAl at 

1760-61 (&i~ilar analysis of CERCLA). we hole ~CRA is not retro

active because it imposts liabi!;. t~· for the pruel"lt an:! f"Jtun 

conditions uaulUn9 ftQII past acts. lilt cf. :Jnitec States ·•· 

Conservation Ctltalqa1 Co •• 6U P. Supp. at :uo-22 !holding RCRA 

ahould be considered a retroactive law, but findin') no due pro

cess violation), 

In au~ary, we hold that RCRA S 7003ia), 4~ u.s.C.A. 

5 6973 (tl (Welt Supp. 1986), at ~ni tially enacted and •• clar i

fied by the 1984 uenc!ments, 1apoaes strict liability upon past 

off-site ;eneratora of haaarc!out vaate and upon paat trantpo:tera 

of hazardous wuu. We reverie ttlat part of the the district 

court judgment holding that RCRA does not !pply to patt non-neg

ligent off-aitt genetatOU and tr•naporterl. 
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V. ICOPI OF I.JAIU.Jt'f 

The diauict co~ct fo~nd NEPACCO liable u the •ownu or 
operator•. of a "facility• (the N!PACCO plant) ~nder CERC~A 

S l07(a) 11), 4Z v.s.c. S 1607 (I) 11) 1 and as a •penon• who 
arranged foe t.he tnn1port.at1on and dilposal ~f haurdou• aub• 
1uncn under CIRC~ I 107 (I) (3) 1 U a. I.e. S t607 (I) (3). 579 
r. Supp. at 147. The dhtrict court found L .. liable 11s 1 

•peraon• who auan;ed for the diaposal of hazardous aubstaneu 
under CERCLA 5 107(1).(3), 42 U.S.C. I 9607(1)!3), ~at U7•t8, 
and as an •owner or operator• of the N!PACCO plant under CERCU. 
5 107 (II (11, 42 U.S. C. I 9607(1) Ill, by •piercing the corporete 
veil. • lli at BU-n. The diatri.ct court allo found Michaela 
liable as an •owner or operator• of the NEPACCO plant under 
CERCLA S 107 (I) (ll, U U.S,C. S 9607 (a: (1). Id. at 849. -

Appellants concede N!PACCO 11 liable under CERCLA 
S 107 (I) (31, U u.s.c. I 1607 (II Ill, for arranging for the trans· 
portation and diaposal of haaardowa 1ubatances at the Denney fara 
lite. Brief for Appellantl at 25•26. lecauu li!PACCO'a aneta 
have already baen liquidated and diltribatld to ita ahareholdera, 
however, it 11 unlikely that the govern11ent will be . able to re
cover anything fro• N!PACCO. 

Appellantl lrflle Cll they cannot be held liable 11 •ownera 
or operatoce• of a •taciUty• becau .. •facility• refers to the 
place where basardoua aubatances are located and they did not ovn 
or operate tht ·Denney fara aitt, 121 Lee cannot bl held incH·Iidu
ally liable for arranging for the tranaportatlon and dispoaal of 
hazardous aubstancel becauae he cUd not "o"'n or poaaeu• the 
hazardoua aubatancea and btcauae he .. de those arrangements •• a 
corporate officer or tllployee acting on behalf of N!PACCO, and 
(3) the district court erred 1n finding Lee a~d Michaela 1ndiv1d· 
ually liable by "piercing the eorporate veil. • Appell ante have 

II 
~ 
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not chi11ed \hat. any of CERCl.A'a limited effirmative defenus 

epply to thn. .£.!.! CERCl.A S 107 (b) (l), (2), (3), 4:2 U.S.C. 

S 9607 (b) Ill, (2), Ul (no l~ebll1ty lf d~fendant tstabliahu by 

prapon.,eranet' of evidence that relent wu c:ao.~ud aollly by aet 

of GoeS, ec:t ol wu, act or c:niuion of thl.rd puty other then 

eraployn or avent or by contract only 1f defendant utab!ilhu 

d~e care and precau\lona avainat forelttablt consequtneea taktn)l 

!!1• ~· united Stetel Y. Ward, 611 P. lupp. at 197•911 pnited 

ltatea v. Conlervation Che~ical Co., 619 P. Supp. at 203-041 ~ 

seneralls Developmenta, 99 Barv. L. ~ev. at 1543-48. 

The government. argue• Lee can be held individ"Jally liable 

without "piercing the corporate veil," under C!~Cl.A S 107(1)(3), 

42 u.s.c. S 9607 (I) (31, and that Lee and Michuls can be held 

incHvic!uelly liable aa •contributors• under RCRA S 7003 tal, 42 

o.s.c.A. s 6973(11 !Welt supp. ltl6). Por the reuons diaeuased 

below, we agree with the vovernmtnt'l liability argumenta,6 

•· LlabllitJ ~er CIJCLk 1 107(a)(1), 
C2 G.I.C. I tl07(a)(l) 

Piut, appellant• arvue the cUatrlct court erced in finding 

them liable under CBJtCLA 1107(a)(l}, 42 u.s.c. I 960.,(a)(l), as 

'nespite &be flndlqs by the district court, theJovernaent 
did not seek &o i8f01e llabillty upon IIIPACCO, Lee a Michaels 
under CIICLA 110'7(a)(1), 42 u.s.c. 1 9607(al(ll, as the owners 
or operator• of a facility where hanr4o•:a aubat.ancea ace 
located, and in t!lese appeals the ,overn~~e:o~t has upreued no 
opinion with respect to •owner and operat?r• liability under the 
ci rcu•stancu in tbe present cue. lr id for Appellee at 46 
n.23. Tbe gover:~m~nt fllr:tber ar;~es tftat. it 11 unnecessary to 
decide vhet.her: Micbaell would also be liable under CIRC~ 
S 107 (I) (3), U c.s.c. 1 1&07 (I) (3), because JtCAA I 7003 (I), 42 
o.s.C:.A. I 6973(1) (Welt Jupp •. 1986), •ao clearly uu the 
circumstances of this ease.• Brief for Appelle-. at 47 n.24. The 
diatrict court did not reech the questi~n of Michaela' liability 
under CERCLA S 107(a), 42 U.I.C. 5 9607(a).11 S7t r. Supp. It 849 
n. 31. ·. 
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tht •owntu end opwratorl" of t "hclllty• "hete haurdo~s lub

lttncu art located. '-PPtlllnta er9ur thu, ugardleu of their 

rtlat1on1hip to tht NEP'-CCO plant, they neither ovntd nor oper· 

ated the Denney htlll tht, and that It u the Denney fum lite, 

not tht N&P'-CCO plant., thtt 11 a "facility• for purpoaea of ·o~n

er tnd opeutor• liability under CERClJI 5 107 (al (l), •2 u.s.c. 
5 t607 (a) 111. We e;ru. 

CERCU. definu the t.erm "facility• in part u •any lite or 

area where a haurdous aubttance has been deposited, atocecl, 

ditposed of, or pltced, or otherwise come to be located." CERCLA 
S 101 (9) (8), •2 U.&.C. S 9601 (9) (B): .!!!. Ne" York v. Short Realty 

Corp., 759 F.2d 1032, 10•3 n.lS (2d Cir. 1985), The term "facil

ity• should be c:onatruec! very broadly to inc:lodt "virtually ·any 

place at which haurdous wutu have been dumped, or otherwitt 

dispoud of." United Stattt v. Ward, 618 t. S1.1pp. at 895 (defi

nition of "ftcility• includtt roadsides whe:e hazardoua waste was 

dumped) 1 tee alto United States v. Conurvatio:"' Chelllical Co .. , 619 

r. Supp. at 185 (ltereotypical waete dilpotal facility)! Mtw York 

v. General Electric Co., 592 P. Supp. 291, :!96 (M. D.ll. Y. 19U l 

(dugatrip) 1 United Statts v. MttaU Aabeatol Corp., SU F. Supp. 

1U3, lUS CD. Arh. 1984) Creal estate eubdivilion). In the 

present caat, however, the place where the huardout 11.1batancu 

~ere dispose4 of an4 where tht goverru~~ent has cl)nee:"'ttated its 

cleanup etforta 11 the Denney hra aitt, not. the N!P'-CCO plant. 

The Denney lara •i'• 11 the •facility.• lee•~•• NEPACCO, Let and 

Michaela tid DOt own or operate ~ht Denney fara lite, they cannot 

bt held liable aa the •owner• or operator»• of a •facility" where 
-

hazardou• ubatanc .. art located under C!llCLA S 107 (a) (1l, 42 

u.s.c. s 9607(1)(1). 

1. ID41•ldual Liability un6er CIICLA I 107(a)(3), 

•z o.a.c. 1 t607(a)l3) 

CERCU. 5 107 (I) (3), U U.S.C. S 9607 (I) Ill, i111p0111 str i:t 
"' 
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Uebillty llpon •any penon• who errenged for the diepoul or 

trenaportetlon (or diapoall of hetardo~• l~bst•nct5. Aa defined 

by atat~te, the ter11 •puaon• includu both individ~al8 and eer

poretions ant! does not uclude corporate orfi~"er• or employees. 

J!!. CUCJ..A ·s 101(21), 42 U.S.C. 5 t60l(Zl)J Unittd StltU v1 

•ard, Ul r, Supp. at IU (CIJtCJ..A) 1 sl:.. pnitetl States v. Pollu• 

t1on Abate~ent fi[ViCt! ot Oewevo, Inc., 763 r.2d 133, 134-3~ (2d 

Cir ,) (individual ltebUlty for violation of Uveu end Marb<Jct 

Approprietion Act of 1899), cert. denied, 106 s. Ct. 605 

(l98Sl. Congull could have lillli':td tnt ltetutory definition of 

•peraon• but chon not to do so. Compare C:EP.C!.A 5 101(20111, 42 

u.s.c. S 9601 (20A) (li111iting definition of "owner or 

operetor"). Moreover, construction of CERCJ..A to impoae liebility 

upon only the eorporetion end no~ the indivltl~al corporate offi-· 

cera end ~mployeea who ere re1pons1ble for ~akin~ eorperate deci

sions about the handling end disposal of haurdo11s subatenees 

would open an enormous, end clearly ~ni.ntended, loophole in the: 

statutory acheme. 

First, Let argues he cannot be held individually liable for 

having arranged tor the tranaportation and diap.>sal of hazardous 

substances Jnder CERCLA I 107(a) (3), 42 u.s.c. I 9607(al (31, 

beea..zse he ch..J not personally own or poueu tlle hanrdoua aul::>

aunees. Lee ar9u .. MEPACCO owned or posusu~ the nazar~ous 

11.1bstanees. 

The to..cnaent arvu.. Lee "pouused• tl'le hnudous sub

atanees wit,in ~be eaanin9 of CERCLA I l07(a) (3), 42 u.s.c. 

5 9607 (a) (3), bacauaa, •• NEPACCO' 1 plant aupervisor, Lee had 

actual •control• over the NEPACCO plant' • hazardous aubstaneea. 

We ague. It ia the &llthority to control the handling and dia

poa&l ot haurdous substances that ia c:r 1 tical ll"der tha statu

eery acheae. The diatcict court found that Lee, aa plant auper

viaor, actually knew about, had illllled1ate supervllion ov•r, and 

was tlireetly responsible tor errangin9 for ~· transportatior. and 
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dtsposal of tht NEP~CCO pltnt'a ~•z•:~ous subat1n~es at th~ 
Denney tar• tHe. We btlltvt req11iring proof of ptuonal owner
ahip or actual physical pouuuon of hu:acdout aubltaneu 11 a 
precondition for liability undu Ctii.CLA 5 107(1) ()), 42 U.S.C. 
s 9607 ill (3), W;)uld be lnconsister.t with the broad rtllltdial pur
pons of CERCLA. .£!..:.. tlnittd &tate• .,, Mottolo, 14 lnvtl. L. ~•P· 
(Envtl. L. Inst.) 20497, 20499 (D.N.H. lU4) (peraon who arrangu 
for diaposal or transportation for diapoaal need not ovn or pos• 
•••• the hazardous wtate), 

Next, Let argues that because he arranged tor the transpor· 
tet ion tnd dillpo!ial Of the hturc!OUS IUbStaneu IS I corporate 
oft icer o: emp:.oyee tcting on behalf of NtPAO:CO, he cannot be 
:-oeld ind1v1dually liablt for NEPACC0'1 violat:ons. Lee also 
argo.:elii the d~etrict court e~rtd in disre;arding tht corporate 
.,ntity by "piercing tht corporate vei::.• bt:ause there waa no 
evidence that NEPACCO wall inadequately capitalized, the corporate 
formalitles were not observed, individiual tn-5 corporate inter
ests were not aeptrate, personal and corporate f~:nds wert com· 
mingled cr corporate property was diverted, or tht corporate for~ 
was used ~njustly or fraud~lently. 

The government arvuea I.te .:an bt held individually liable, 
without •Fiercing the corporate veil,• becault Let persontlly 
arran9ed for the 41apoeal of hazardoua aubatanctl in violation of 
CERCI.A 5 107(1)(3), 42 V.S,C. I t607(a)(3). We ague. AI dia
c~,;ssed below, L" Gall bt btld indhidually liable because he 
per aonally JUtici.-ted in conduct that violated CIRCI.A 1 ttl il 
personal liability 11 distinct froa the derivative liability that 
uaulta h011 •pterciDg the corporate veu.• •The effect of 
piercing a corporate veU it to hold the owner (of tbe corpora· 
tion) liable. The rationale for piercing the corporate veil ia 
that the corporation 11 aoaething ltta than 1 bona fi4e indepen
dent entity. • Donaco, tnc. v. CUR!r Corp,, 517 P.2d 602, 606 
(3d Cir. 1978). Btu, t.tt ia liable btcaull he peuonally ptr-

"' 
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tieipat.ld in the wron9f~l cond~c:t and not btc:auu he 11 one of 

~ht owntu of what ••Y have bun a lau than bona fide corpore· 

tion. For tllh reuon, we need not decide whtther the diltr ict 

court und in p1ercln9 the corporate veil under theu circulll• 

atancea. 

•• now t~rn to Lit' 1 balic ar9u1Mnt. Lee arvuu thet he 

cannot be held individually liable for MIPlCCO'a wrongf~l conduct 

becau11 he acted aohly aa a corporate oUicer or elllployu on 

behalf of N!PACCO. The liability lapoaed upon Lee, however, waa 

not derivative but peuonal. Liability waa not. premiltd aolely 

upon Lee'a atatua aa a corporate oUicec or eaployet. Jlather, 

Lee 11 individually liable under CIRCLA 1 107(a) (31, 42 u.s.c. 
5 9607 (a) (31, btcaull he peuonally arranged for the tunaporta• 

tion and diaponl of haurdoua •~batancu on behalf of HIPACCO 

and th~l actually participated in MIIACCO'a CIJlCLA violationa. 

Donaco, 

A corporate officer 11 incUvld~ally lia
ble for the torte he (or ahe) penonally coa
alta (on behalf of the oorporatlon) and cannot 
ahield hlaltlf (or heraelf] behind 1 :orpora
tlon when he (or abel 11 an actual partlclpant 
in the ton. 'l'be fact that an oUicer 11 
actlft9 for a corporation allo aay aake the 
corporation vicarioutly or 11condar lly liable 
under the doctrine of respondeat auperioo it 
4oea not bowavtr relieve the individ~al of hil 
(or bar) reaponaibllity. 

r.2d at 606 (Cltatlonl Clllit-

751 r.z.s at 1052-53 

York law) 1 pnite4 Sutu •~& Conl!rvation Che111ical 

~· 619 r. lupp. at 117-90 (CIJCLA)I United Statal v. Carolawn 

co, u lnvtl. L. lep. (lnvtl. L. Inat.) 206tt, 20700 (D.s.c:. 
1984) (CIICLA) J Qpittd ltttt• v. Mottolo, 14 lnvtl. L. Jlep. 

(lnvtl. L. Inat.) at 20t9tt s1L United ltatea v. Poll~tion Abate

ment Service• of oawego, Inc., 763 r.2d at 135 <corporate offi· 

cer• liable for vlolatin9 ~lvera and Barboca Appropriation• Act 

of 189911 see alto lacude Cruz v. Ortho P~r&ace~tlcal Corp., 619 
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r.2d t02, tol llat C1r. lPIO) (genettl d1acu&a1on of liability of 
corporete officer• for pertieipation in corporate torta), citi~g 

Lobtto v, PlY Ltl! prua Storu, Jne ... 261 f.2d 406, 401•0P (lOth 
Cir. l9SBl: Itt Sltntrally )AM. Fletcher, Cyclopedia of the Lew 
of Povltt Corpoutione j lUS (rev. ptrlll, teL lU6), Thu1 , 

Lee' 1 peuonal involvement in NEPACCO'I CUCLA violations m1 de 

him individually liable. 

c. lndiwidual Liability under acaA I 700l(a), 
42 o.s.c.A. 1 6973 (a) cweat lupp. lUU 

The dist:iet court did not rtle~ tht que~tion of individual 
li1bility under RCRA becauar it .:oncluc!ed that 1\CRA did no~. im
poee liebility upon put non-negligent off•&itt generatou like 

. NEPACCO. Aa we diacu•aec! in Part IV, 1\CRA ia applicable to paat 
non-negligent off•aite generators. The gover~ent arguea Lee a~ 
Michaels are individually liable u •contributora• under RCRA 
) 700J(a), 42 u.s.c.A. s 6t73(a) (Weat Supp. lt86l. we agree. 

RCRA i 7003(a), U U,S,C.A. i 6973(a) (Weat Supp. lt86), 
imposes atrict liability upon •any peraon• who is contributing or 
who hu contributed to tilt diapoul of haurc!oua autatancu that 
may pruent an illllllinent and aubatantial endanger11ant to haalth or 
tht env i rol\lllent. AI defined by ltatute, the term •per a on• in

c:ludea both individuals and corporation• and does not nclude 
corporate officer• and ••ployeea. See.RCRA I 1004(15), 42 u.s.c. 
s 6t03115JJ ~ Onittd State• v. Johnson • Towera. Inc., 741 F.ld 
662, 665-11 (ld Cir, 1114 l (eaployees could be cr iai Dally pro .. -
cuted for ReM Ylolationa), cert. denied, 469 O.S. 1208 (1985) 1 

United Statu v. Ward, 676 F.2d !14, t7 (U!'I Cir.) (chairperson of 
board convicted of unlawful diapoaal of toxic aubatancea in vio
lation of 15 li.S.c. SJ 2605, 2614, and 40 c.r.a. s 76l.Ol(bl 1, 
cert. denied, 45t o.s. 135 (19.2). Aa with the C!RCLA definition 
of •person,• Congreas could 

•paraon• but did not do ao. 

have limited tht RCRA definition of 
Compare CERCLA 5 101(20A), 42 U.S.C. 

II 
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1 9601120A) (UeiUng dtf1nlti.on o( "o11ntr and operator"). Mort 

1raportantly, l.•po•in; liability upon only the c:orporetion, but 

not thou corporate officua ancS employees who actually 111ake 

corporate dec:ltiona, would be inc:onliltent 11ith Congreu• intent 

to 1111pon l iabill. ty ~apon the penon• who are involved in the 

ha n15ll. 119 1 nd d i 1 poul of hu a r do 1.11 11.1 b s t a ne u • !!!. .,.u""n..:.i .;.t;:.;tc5::....::S:...:t.:.:•:..::t:.;:e~• 

v. Pdee, 523 r. lupp. at 10731 au aho 11.11. Conf. llep. Mo. 

1133, 91th Cong., Zd leas. 119, reprinted in 1914 u.s. Code cong. 

• Ad. News at suo, s. lip. No. 172, 96th Con;., 2c5 Sua. s, 

reprinted in 1980 u.s. Code Con;. • Ad. News 866S, 8669. 

Our andysis of t.he scope of indi·lidual liability undu the 

RCAA is tiailar to owr analysis of the scope of individual lia

bility under CERC~. NEPACCO violated RCRA 5 7003{1), 42 

U.S.C.A. I 6973 (I) (West. Supp. U66l, t.t "co:'ltributlng to" the 

dispoul of hazardous subltancea at the Denney farm site that. 

presented an iaminent and subttantial endangerment. to health and 

the environment. Thus, Lee and Michaels can b.e :"leld individl.lelly 

liable if they were personally involved in or directly responsi

ble for corpcrl!te a(!U in violation o~ RCRA. .s..L.. United State& 

v. Pollution Abateaent Services of Csweq~. Inc:., 763 r.2d at 134 

(corporate officers and lhareholder! individually liable for com

pany disehuging ref~alt into creek in violat~or. of Rivers and 

Barbers Appropriation• Act of 189~); U~i:ej St3tes v. Joh~son • 

~owers, Inc., 741 F.2d It 664•66 (employees criminally liable for 

~CIA viola\loa•). 

We bOld Lte and Michaels ate individ~o~ally liable as •eon• 

tr ibutors• under ICRA 1 700llal, 42 u.s.c.A. 5 9673 (al !West 

Supp. 1986). Let actually participated in the conduct that vio

lated RCU.1 be peuonally arranged for the trantportation and 

diapoul of haaardou• •11bstancu that pruented an iuinent and 

•ubstantial endangeraent to health and the environment, Unlike 

~ee, Michatll vat not personally involved 1n the actuel decision 

to traneport and dispoee of the hazSldous substancea. As 
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NEPACCO'& corporate prt&ldrnt an~ as • maJ~: NEPACCO aharthol~er, 
howevtr, Mic:h .. ll wu the individual !n char<;t of and directly 
uaponeibll for all of N[PACCO'a operation,, lnclucHn; thou at 
tht Vecona plant, and ht had tht ultimate authonty to control 
the ditposal of NEPACCO'I hazardu~• IU~Itan~ea. ~New York v. 
&hore lteilty Corp., 759 P. 2d It 1052-SJ (lhlrtholdt:-runa;tr held 
liable under C!ltC~). 

In tu.mary, "'' hold t.ee incHvidually li~blt for arranging 
for the tranaportltion and diapoul of hazar~~u• l>~bltances in 
violation of CERCI.A S 107 (a) (31, •2 u.s.c. S H07 (I) (3), and t.u 
and Michaela individuilly liable for contrlbuting to an imminent 
and substantial endangerment to health and th~ environment in 
viohtior. of JtCAA s 7003 (a), •2 u.s.c.A. s 6973 (a) (West supp. 
1986) . 

VI • CAPACI!Y or DPACCO to II SOlD 

":'he capacity of a corporation to aue or be aued ie deter
lllined by the law 11ndtr which it 11 organ1 zed. Pt~. a. Ci v. p. 
17 (b). The diatrict court htl~. un~er Oel&~r~are la;;, •a corpora
tion with a forfeittc! cherter il not CO!IIflettly dud for all 
purposes, but eeuly in 'a atate of coma,' during which H ia 
still subject to au1t, even if th~ auit if brought 110re than 
three yean after tht charter forfeiture. • 579 P. Supp. at 8~7 
n.l, citin3 Rosa v. Veneauelen-~~erican Independ•nt Oil Producerl 
All'n, 230 r. lupp. 701 (D. Del. 19U) I .In! "•• y, aiverview 
Cemetery Co., 41 Del. 12 Terry! 42&, ~• A. 2~ 431 (Super. Ct. 
1942). 

Appellanu arg11e the diltl i.:t court eu.,cl in holcUnw that: 
un(5ar Delaware law NIPACCO ha~ the cepacity ~ be aued. Appel
lants argue NEPACCO did not have the capacit~ to bt aued because 
the sover naent' 1 action waa not brou9ht sg11 ina': NIPACCO unt ll 
1980, more tn1n three years after NEP\CCO ~a~ cease~ to do bu&i• .. 
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neu (U72) 1 hd Uq11~dated ita autHI (l9HJ, ancl had forfeited 

ita charter Cor failure to nort!natt • aucceuor rt9i1ttrtd 19ent 

(1976). !1! Del. Code Ann. tit. I, I 278. Appellenta adsit that 

MEPACCO has failed to file a certificate of voluntery diatolutlon 

w1th the Delaware lecretary of State, but they arv~e that NEPACCO 

tiaply no lonver eaittl a• a eorpo=ate entity. Appellenta ergue 

thet under Delaware law the three-year period bt9in1 to run after 

either diaaolytlon or forfeiture, citing Prederle G. !rapt ' Son, 

Inc. v. Goraon, 2•3 A.2d 713, 715 (Del. Iuper. Ct. 1961!. 

The governaent arguea the diatrict court correctly held that 

un<Ser Delaware law HBPACCO had the capacity to be aued. The 

goverruaent argun that forhituu of the corporate charter and 

voluntary diaaulution art not equivalent and that under Delawa~e 

law a corporation whoae charter hat been forfeited haa not in 

fact bten diuolved, but lnatead ia aerel.y in a auapended atate. 

froa which it can be revived at any tiae. 

Altho~oagh the language in Puduic !j, IUPf • Son, lnc. v. 

Goraon, id. at 7lt, auggaat that forfeiture and diaaolution may 

be comparable for purpoaes of Del. Code Ann. t1~. I, 1 278, we 

agree with the dlltrict court that forhitlln of the corporate 

charter and vol\U\Ury 41aaoluUon of the corpoution are not 

legally equivalent. Tbe caaea dhdnguishing forfeiture fro111 

diuolution are preoccvpled with puaervi.fti the llarket.abU1ty of 

uu .. ; bowever, '=be Clllt law does aupport the dlltl'ict court'• 

analyaia tilt1Dtlllablft9 forfeiture frca voluntary diuolution. 

ln the key calt, !II •· livervitw Ceaettrr Co., a holding co•pany 

bad IIOtttated certain property it owned. The holding company 

thtn conveyed tbe property and 110rtgage to a third perty. The 

holding coapany' a cbarttr waa then uvoktd for nonpayat:"lt of 

ta•••· Mint ytara later the aortgagee !orecloaed ~ the property 

and bought it at a judicial aalt. When the ~rt1aeee later ao~d 

the property, the proapecU•• buyer challenged tile aarllttability 

or the 11or t;agee • 1 t1 tle. The eta te court held that for fe i tu a .. 
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of the holding company' 1 char ttr for nonpeymen~ ::f tun "does no 
aore than forfeit the corporate r!ght to do bu&i:'ltll, but c!ou 
not utinguhh the corporation 11 a legal entity, • and, there
tor~, the holding company could ltill •aervt a1 (a) repotitory of 
t1tll! and u !an) obligor of a debt." 24 A.2d at B6. Accord 
~011 v. Veneauelan-~merican l~~tptnc!ent Oil Producer& Aaa'n, 230 
r. liupp. It 703•04 (federal diatrict co~;rt !or the D1atr1ct of 
Delavart interpreting Dtlavare lev) 1 ate sentrtllY UA w. 
Flt-tchec, Cyclopedia of the Law of Privat. Co:pocations eh. 65 
(rttv. perm. ttd. 1979). But cf. Jonn:;on v. Htlico_pur • Airphnt 
Services Corp., 404 r. _Supp. i20, 730-35 (D. Me!. 19'?5) (OYIC'Iiew 
of Delaware t!"'d ftderal cutS; holding that a corporation thlt 
had btt:'l ~iuol\ltd, eve!l though 1\. was ati!l C'vn~uc:tin9 certain 
proceedings brought during its vinc!in;·up per io~. ha~ lost ita 
capacity to I'Jt and be sued and th .. ul could not be liJtc! 110re than 
three years after ditaolution). 

Here, NZPACCv hu lost its charter, but it hu not bun 
cliaaolved. We ague with tht diatr let court that, under thue 
circulllstances, NIPACCO' 1 chartft can be •uvi•;ed• and that 1t haa 
the capaciti to be euec! even tho~1h tile g~vernme:"lt'a initial 
eompl•lnt was not filed until more t~an thrtt years after forrei• 
ture. 

VII. aoRDIII Cll' PROOP C. DSPOIISE CX)I'fS 

The dlltlict court found appellant• ha~ the burden of prov· 
inq tnt 90vtrnlltnt' 1 reaponse co•tll were i "lccns 1.stent with the 
NCP, 579 r. Supp. at 580, and that rnponee cc:-st• that are not 
inconsistent with the NCP are cenclusively prtsJ!II41•3 to be reuon• 
able anc! therefore recoverable, ~at 851. Ap~tll&nta argue the 
diatrict c~,;un erred ~n req;.~iring the~e to p:ovt the reapen .. 
coste were inconsiatent with the NC~, nut coat-ef~ective or un
necessary. AppeUant.l further •r;ue th~: cHatrict court errec' in 
asa~111ing all coats that are consister.t w1th t~• NCP are eonclu· .. 
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uvtly prthtlld t.o be nuon•blt. Atpcllantr. nHt that the 111 • 

form&tior. tnd hcu necuury to utebllah consatency with tht 

SCP trt l!latttrs w1thin the poas~aaion of the ~ovtrnmcnt. 

We btltevt the dietrict coJrt 1 1 tnalysia 11 correct. CERCLA 

S :007 (I) (4) (Al, 42 U.S.C. S 1607 It) (4) (!.), Stites that the gov· 

crnmtnt ~~)' recovtr from respons1b~e p&rties "all costs of remov

tl or remedal action , •• not lneonaist.ent .;ith the (NCPJ," 

Tht atatutory ltn91.:119e itatlf estat::lishu •r. ex::eptio;"l for coats 

tl'l&t ue inco:HdStent '" th the ~CP, ::>~: &ppel!ar.u, as the par

ties claitr.ing the benefit of the exo:eption, h.;,ve tf'le burden of 

previn~ t!':at cert!>in costs ari! i~'="~s•ste:'l~ w:':.h tr,e NCP &:'ld, 

therefore, not rt;:o~o~erable. 

NlltlO:'Ial Bar.~. J8t U.S:. 361, 3•6 il9€oi). Co~ae::· to tppellarts• 

argument, "not 1nconsisltnt" 15 not. It leas: f':lr purposes of 

ltttutory co:'lstrwction not the same li 

"consistent.• All• .!..:._i.,_, iJnitec !•.ates v. Ilia.:~. 611! r. Supp. a~ 

893; Unltt~ States v. Con5ervatior C!'let:~:esl Co., 619 F. Supp at 

lBE; ~or.e Pine Sturin; Comm. \', EP..a_, 600 F. Supp. 1487, :.499 

(O.N.J,j, aff'd, 777 F.2d 882 (3d Cir. 1985~. grt. denied, J.06 

s. Ct. 1970 il9BSll New York v. General E:eetric Co. I 592 

r. Supp. at 303-04 (State action fjl reco~e:y of res~nse costs); 

J.V. Peters ' Co. v. lhlckelshl.l:!.!,, 5~4 F. SUP?· 1005, liHO (N.D. 

0h•ol984), aff 1 d, 767F.2d263 {6thCu. 1985). 

The atatutory acheme alao su~ports allocation of the burden 

of proof of in,onsiltency vith the NCP o.~pon the dt!endants whe:'l 

the ;over n:Dent .. eks recovery ef its res pons-. costs. As noted 

above, CEJ\Ct.A S 107!•)(4)(A), 42 C.S.C. S 960i(&J(4)(A), providea 

that the federal government or a atete c•n reco11er "all costs of 

removal or remedial action • • • not inconsistent with tne 

(NCP) .• In COIIptrilon, CtRCl.A S 107 (I) {4) ;I), 42 U.S • .:. 

S t6071tl14ll8), provides tllat "!Any other ?~non,• referring to 

•ny • per a on • othe ~ than the f edu al 'jOVe rMlent: or .1 ata te I can 

recover •any other necii!Siary cost:; of rtsP.onu •.• con&1~te!'lt .. 
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with the !MCP). • That ltHut.or.v ~an'i)\119~ lr.cLcstu thet non~ov· 

ttnrunta~ entities mutt prove that thwir lflpor.i~ :ost11 ere eon-

uo~tent with the NCP in order to rec~vtr t~~m. Th~ 1tatutory 
acheme thul chffertntiatell betwun ;:ntrnn~·,cll en~ non;ovwrr.

tuntal ent.itas i!"' 1llocatin9 the b~rdtr. of prc:o! of whether 

r:esponu ~osu are eor.siatent ""iH: the NCP. !'~' .!.:.i.:.• ~..!.1!& 

States v. Ward, 618 F. Supp, It 899; New Yor~~ Genrral Electric 
~· 592 F. supp. at 303•04 (ltate action fer cec.:.very of re· 
aponae c:oltl). 

Tne statutor1 lan;;.~age also supp<nts t~.e cistrict court • s 

r.tason.ng ti'I.H under CER-:L.~ S 107(1) (4) 'A), 42 u.s.c. 
S 9607 ~a) <•> (A;, "al.:. costs" •r-.cwr:td by th!! ~~:ver!"'me:-:t thtt are 
n~t inconsistent with the NC:? I!!! cO"'clu:;illll:l' ?:esumed t~ be 

raaaonable. ::ERC:..J. does not :efcr to "1ll ruso!'l~ c:osts• but 
simply to "all costs.• ~ Fedet4• ~ate: Poll~:ion Control Ac:t 
5 3ll(!) (FWPCA), 33 u.s.c. 5 4.3.21(!) (cvspor.::oib!.e partiu aa 

liable for "act.Jal c:oets .ir • .:;.;ued" by thP '}CVP.•·nment. for 

cleanup); .!!.!• ~· :Jr.iol'l Petroleum Corp. '!Wl~i~t~ Statu, 228 

Ct. Cl. 54, ii5l r.2d 734, 744 (U8l) iCCn:trdn~ •ac:tllal costa 

inc.Jr:el.!" in 33 u.s.c. S l32llfl t? ap?l) c..:.nr::.~•iv'! ;>asumpt.io~. 

of reuonat.lenc:sa1. Case law 1ntupr,.t;.:'lc; the fWPCA i.a rdavant 

btc.lule :ERCI.A detinea the NCP by t'!~enin; tc the NCP mand.ated 

Ci' the FWP::A. CERCLA SS lO.i.(llJ, lCS, '~ t:.S C. SS 96011:11), 

9605; ..!.!!. United Statu v. Conur,•atior~ ~~.i.:.Jl Co., 61'1 r. 
S.Jpp • .s: l04 (no~in'JI croll-refartn:e.i il' CtRCLA to F\lo"rCAl: Un! ted ---
State& v. lbell 011 Co., 605 P. ~Jpp. at 10~3-74 ' n.f (the NCP 
~s revia~J to lnc~r:porate ~EPC~\ w.1' issued in ~982/. 7 

Appellant.s also ar:g~:e the ~i.:;tt ict -::o._rt ••rtd in requiri~9 

them t.:~ establiah that the gcv11r n:avnt ·a c:lurcu? •·:t ions wue 

~"•t-t:ffectivc ar.j nacesaa:y. Tt-.s .ug•J:'Ian~ .:'llllltnt;es t'"it 90v• 

~ 

'The 1982 N::'P, ~0 C.F.Y.. S JC·C.l--.86 (lH·Sl. o~as cevised 
efiect•vP. ret.. iS, 19&6, SC F•d- R;z~. P,•n2-79 •.19~~~. 
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u nment • 1 c:holc:e of • partiC11h: c:lts~:Jt"" lf,et~o~. 'lit fiOtt, how• 

• v er , that CtltCLA S l 0 !> ( 3) , (i ) , <12 IJ. S. C S 9 60S ! 3) , ( 7) , t e

q11irH t.ht! EPA, I» t.he lljl'!n.::y ""''ignate~ b;· t~~ Prui~tnt, to 

nvlat the N:P req..~ired b)' S lll c! the rwP:.,, 31 c.s.c. s lJ2l. 

to lnclll~t the ·.~atlonal hau:doll& auoatsnc:~ cu~onn pla~. • 

which ia apec1!i.::a~ly requ1rt0 by ~ERC~ to 1nclu~e •methods an~ 

c:riter1a fo: detec~ining the appropriate eJte~t ?' ~emov~l. reme

dy, and otner meaaurea, • an~ "r.:eana of a!I•Jr In; that re~echal 

action measo.~:es e:e c:Oiit•tffet:ti·Je,• Cc.na\derst1on of .,;:-;ether 

piHticular 

effecti H·'' 

ac~10r: u •ne.:euary• ~' th:Js facto~~:l ;.r.to the "ccst

eq:;atlon. 'I'he tum "c:at•~!tfec~ivE" ill <!efine~ t:ly 

re911lat:0n ai "t!•~ lo~e!~ cost altern~tiv~ that is ttchnolog!cal

ly feasi!::lle and :eliabl.e l!'lc w:-.1ch effectivtl;· 1T.iti9at.u an~ 

to anc providrs ad<!quate protP:ti~:'l of puhl.ic: 1r. ~ n lR\i%! II dll!II9C 

health, w~lfare, or the environment.• CO C.F.F .• S 300.68 ()l 

(1986). 

Because d¥t~cminin; the app,op:iate remc~a~ an~ remedial 

agti~n invo~~e• jpec!al!aed knowle~ge an~ tKpert~se, the c:haic:e 

uf a OJUtic:;~l!..r c::.ean~o~p ••thiX 11 a matter withir. tt,f! discre:ion 

of t!u iPA. The applicable atandar~ of te'Jiew is whether the 

a.;t!nc:y' a choi.:e i.e arbitrary 1!'1~ capricious. ·'"~ explained in 

Un1te~ Statea v. Ward, 

lilf (appellantal Wilh the eourt to review tht 
conailtency of [the c;overnat:lt' a] actio:~s w1th 
tbe Ret, ~en tbey are .. sentially alle9inq 
that tbe UA •1d not carry o~o~t ita l':at~o~toa:y 

d11tl11. 'l'be ltatutl pro·Jidea liability ucept 
for coau •net inconsistent• with tha NC:P, 
Thil lanc;~age requires deference by ttia court 
to the judc;aent of ac;e~cy profesJiO!'Iala. 
(Appella:~ta], thtEefoa:e, aay not leek to hA'It 
the court aubttitutl its o·,m judg~tent for that 
of tht !PA. (Appellants] Ill)' only show that 
the iPA'I decision aboat the ~ethod of cleanup 
wu • inconaiat.ent• with the NCP in tt.at the 
EPA vas arbitrat)' a'ld eapr i.e ioua in ~t.t d 1 s• 
chac;e o! their dutiea under the NCP, 
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•ll r. 5upp. at 900. 

Here, epptllentJ feiled to 11:\C'" thlt ~r.e 9'~·ernment'a r•

&p;.~n~e cos~• were inconsistent Wit~ the HC'!'. .\fptlllntl 1~1'' 

ta1led to •how that tht EPA acted arbitr~rily enci capriciously in 

c'looain9 tt.e p.uticular method i~ used t-:> .:lean up the Oenr:ey 

farm aBt. 

VIII. IUUXIC1'10N OF AMMD IY AMOCli'l' ot PJUOR f.'E'I"t'l.IMENT 

Appella!'lts .ullt ugue t"'.e diiitrict co~rt cue<! ir. ref :s~n; 

to ttduce the 1~1\0UI'\t Of lt:> judg:TII?:lt '::Jj S l'J:,~C(\ 1 the lll'O'Jnt 

pud C)l Syntex pursuant to the settlerr~nt and .~::'\lent dec~n 1n 

SeptE:!Tibt!r l9i!O. Appellants &:-;~.:e that 'Jnlus ~r.e jud<;:o,F t i-s 

offiet D)' the amount of the Stntu aett~eme~.t, the ;o\'etr;mf'nt 

will improperly receive a do•;':l~e :tcovar!' of t':'l&t amo.mt from 

Syntex ar:~ I?Ptllants. :hus. ap~ellants tr;ue: the ~i5tri~t ~our: 

should ha~e reouced the award by S 100,000. 

The governr.:ent aqjuea t~e ciat:cict .;:::l.at ~:;,rra-:tly rtfu<Jed 

to redJce the awud b~· the a:'!luJ:'\1. uf t~1"' Syr.te~ SH~hn:l!nt.. we 

agree. According to the 90'.'tr!'lr:~o!nt's exr.it:L'a, thoe goverrun~>nt 

di.d nl.)t seek. a do~o~ble. recovery. T~e govt;"'::'!nt ·~ad i!'l-:: :rre~ 

response c.:~sts of$ 494,639.')4 tr·;ougl". Marc·. 1:. •.c;a), t:-\lt a::.J;ht 

recova r:; from appellantA of only S 394, tH. 54, e>r the tet.al 

•mount of iu response co.ats t:~ date redllcad 'Oi the S lt'~, 000 

Syntex aettlellle:lt, plus fut~o~re r«:ip<J:IS.e CO!iti. '!'..,•;s, the gC>vtor!'l

ment sought to ~•cover r::m~ tf~pe~ !.ar.ts an art')Jr.t tl"at had alrea~y 

been re~~ced to reflect the a~oun~ ~f t~a ~l"llc s~ttlement. 

ll. DDWID POR JUJ.'I 'fiUAL 

Appellants nu:t argue th~ di.nrict O:J;J:t erred in denying 

tha~r dtJaan~ for a !urt tri~! h1~'~'' t~~ ~O\~rnftP:t'& act~on tor 
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ttall)' • clulf. tor lt!;al t1am•9es. l>it 11.~191 ~e. fl~.e;; tl':e lfOv., 1 ,,. 
rnt>nt aeel.~ re::overy of It& CUf-.:'~.s~ C'o~ts ,..,~t: C!R::T • .t. or It:; 
aoHvme'lt COHI! under RC:V., it a; In tfrt'c:t i':!?~~r.~ '!::jvi~1ble 
rtl!ti in tne torn-~[ tUt!t.,~.c,, 01 r~;mh:·.SP.·•u.t c! t~a· '='·'st> 
a t!xp~nc!e;i .r. crju tc ctspc~d to:- ;.~:~· t.P .. ~t"' .;nc en:t:~:lrto:·t.ol 
da"';e1 ~Ctiier.te~ Cj' hoUICdC:J~ SJI.;Stt·,eH. !.L:.• .!.:..!.:..• ~!..l!2 
Stetes v. Pt iee, 68~ F. 2d it 213-14 (~!11'·':-'Hie"'e.'~ c,r ab~~e ne,~ 
ccsts tJr~• r RCR/o. 

-. .. ... -. ,. . ~ 

1RCR.A;: 'Jr.~-~~ Stat@; ·.;, ------
~ =- ·.• i .. 

ap;:;-:1.:!:--.o:.; ~~c r.~·~ r.a·J:; o :i~:-.·. tc c:. ;·~r~ t: 4.11 ·:>f e:~~rns f ...... 
.!ee ·,; . :; . 531, ~33 

(1970). 

I. CONCLOSIOH 

CE.R:t.A, (3' RCAA impo1es st:i.et lia:~i::.i~i' 11p:;,n ?Hl off-s:~., 
generatoa .1nd t,a.lC~orttr.!: of 1-.a:tt10.JS '!o•J':>S' •• ~;·H, :4) Lee l!"ld 
~~~;;:~·::!~ ~·-.1.-. =~ hel~ 1ndivid~11:1i li.:l:lle, :s1 ~;.:F.z.~::o nad t~•E
capacitt to !:le s,,a4, (6) appe•.:.an-:.s "la.~ tt.e ::..~~ocr. r.f provir.~ tr.t> 
gcverr,m~r.t's rtaponae costs W':!t;' 1!'\•;cnsiJtt:"'t •'.th the N'::P, ;7) 
·;he o;o·Jtt!'lllent'a IVItd st:::n:lc:! '!',O~ b! :tdtJC~'J ~l' tt.e Synt~tx set
.,ler.~ent, an4 !Bl apjlellants d~~ net have':~<: ri.;h~ t.J 1 J:Hy 
trill. 

AccorcHr.;:J, t'!:i jud;ouer.t of the .J;.str i.:~ t:ot..rt is aff ~ rrred 
ln part, revcr,;•d in (l.Ht a:'\d :otl'.la~d<!d for !.;:t.~·•r proeu<'ir:gs 

'!'he di&ttict coJrt'£ cet.Jsat tc 
~ismus NE:PA:':u as 1 puty d•!l."nd.\!'1:, cet:<:~.;t:·.·e ..spplleatlo!"l of 
C!PCU to rre•encl~tm!nt ecnduct, ltnpJr.i.':ion cf ir.!~d,•ue: lie-h~l-

' 
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lt)' 11pon c:ocporatt oftoC:tri lo':JC a:tuellt c;.;,,n,.:-:. 1:-.P handl 1 n1 .1 1 .:1 
~apoul of haucdoJs aub.sta;,cps, p!ectme~t ".Fvn t~E' rttpC'nSlble 
part .,s of the b.; eden of pr oot thH th!' 9J'.'P.r ;,rr.e~t 'a ruponse 
c~sts are 1ncons1atent w!th the ~:P. cef~~al t~ rt~J:e tne aw 5 rd 
bi t~e &mc;..J:lt. (;I( tht p: •or aet':.lll~·tnt, and :Se·.ul of a :)ur )' tr oa: 
ue a!ficme:l. The distnet eo·;rt '5o re!uul tC'l tllo"' t.hP. 9ovu
nment to reeover ita response eosts ineurrtd befort the en 1c~~ent 
ot CERCLA ln ueo I rtfuul to i:npou str i ~t l: aoi 1 i ty ~pDr. put 
off-site gvnerltors and trans~ort~r~ of hJ:3:1o~s subLtances 
1ln:le: R:R.A 5 '70:3 \I!, 42 ll,:::.'.:.A. S b97~ Ia, :1''?~~ Supp. :986;, 
.~nj I:T'posit•or: cf liability ·J~':':: 1;->p<.>lla~t~ as :>\O:"Itro; o~ C?'!ra
tors of a facJ.liti pu:sJant to CE!'-::1..'. S lri\aJ(:', 42 u.s.c. s 
!1607 (al tl), are reversed. 

On re:r.,;'\~, before awucHnSJ " spe~:~! 1-: ~~'1•Jnt of pre-enact
ment response costs to t~e government ~~dec ~~~=~A. the district 
coo~rt sr.o.Ji:l •tford app<'l:.ar.t; in oppoctur.~~y to r:'low t:holt t'le 
ljl:lver.~ment' li pre.•.!;lactmen~ res;pon.:e ~os~:;: "'":l' i:-.r:~·.sistr.nt ~t~ith 

the NCP. Alternatively, bec.tuaa tnt sovernment also aoo~qht to 
~•cover the re:opo:".Je coats it •nc~.:rred before th:- otnactiUnt of 

. CERCl.A in the f;;)ttn of eq • .o~~t:t!:lli reLe! IS a':l>~tll't>l'\t coSt! 'J~Cier 

RCR.A, on remand t!'le diatt l'=t cc·urt ec.Jld ;clnt t~r g:.,.e:nr.~ent 

rec~very of i~ch costs as 1 ma:ter Jf ~q~it~b:ot ~isc:etio"\. 

JOHN P .. GIBSON, Cire~o~it Jlldye, CC"\C.It~i!•9 '• 11a~t .1r.d ~iuentin9 
in part. 

1 COftCIU' vith t.he COiltt'i op.i:"l~:l:l trXC.:o!t• 

IV-B, and v-c~ lloldini tnit RCM s 7003(ai, ~~ 

f,.,, parts IV•l\, 
u.s.c. s o;973(i) 

\196~1, imposes li.•bl lit:; O!'l p.tH ~ff-lii~:. '1•.:-n!'le~lige"': 'Jt"'er
ators and tra~sportu.o •nd dttel:!'l"'ln;, tl".:H tttz ~·;vP.rn.,en~ ccJl:! 
recover its rt.t?onse eosts tr ~~· t.ee a~;d •;ich"P.l.!l :.~nclt~ .>'!::':.,n 
7003 (a). I rupe-:tL:lly diJS':':\t fro::-. tht: co:;~:::' s opini~n as to 
those points. 

.. 



excl•a• vely 
t ~.e P.CRA. 

on the ltgis:auve histort 
The ma)on t y t-• r ~:" la: l:• 

()! H.t ~Hq ue:1":r.t>n~~ t:J 

;ely or. 11 :·.S~ Cor.ft:t:'lc~ 
Jl.ef';,rt No. ll3J, w".ic:n Bin;~u n.Jt tr.l d.Hcl:-t >7cun't> op!r.:o:'l 
and ltttt.:l tntt 1t 11 • incone~:aent ~~~ th the 3~t~.o: Hy c·:-nfer: t~ 
bi' iuction 700JJ u 1n.itial:y enac:ord •·'' wit', ~l'l-r!P c~at 1 :il':-::; 
amttndl" . .!r,ts.• H.R. CC'nf. RRp, No. llH, ~Sth C•'J~·}· ~!Sus. "19 
(l9Ui, reprir.tcd .i.n ~~9' U.S. Cotle Cont;. ' .\~. llews 'H-4\1, 
569il. 

Fcom th~se 5L6t~~en~s. t~e ~aJctltj con-7lu~e :~at ·~~e ;gt~ 
Con.jres~ !"ado: clear ':.h.:~t ~~.e :•;tt".:ior, o~ t~~ <.;:t :::-n;r-:!S~ 1:1 

enact~n; thi r...:r<oA •"~ l'i76 ha·~ !:.~t:-: t;; :.11'.pcr·: Lrt.! .q· up..:ln pH~ 
r:onnegl~;ent :Jf!"·s~te gen·~;a~··:-s i.i~~ tt·ar.~p::':!!·~ o~ r.~zar.J:·-.JS 
waat~.· Ant: at ~7. T~ .• 11;, t'l~ on>:~Jc>r itj t.ol~ "'lilt t~~ RCIV, I'' :t --
past gener1t..:.ra 
ecred 1n hol.o~n; 

t.r ar.apor ~.et s .. , .. ,.:.. ...... 

~~' the govern~e~t to ra.:ove: It• r•s?~~~e ~o!~t ~nd~r tne 
RCRA. Ante It 26-27. 

I th1n~ t;Jol; the !.9114 Ho'"s" :::or:fo!~e~r:C! ':\~;:-.nt is !'l('tl-)i.~; 
more than a Ollt4nt l'Hort by m!'n.cerl of J ! .• t?~ C'o11;res!i te 
gtaf: their pero.:;.r.al view• of tnt s::;p.: of l>'il.~l .J~,r;!, •.11 

P.CRA on to tht o: ~o; inal act .. 
!or lty fAil to ce-:ogniu it as a•.1.::h. 
acter ue.s the UU uwnche:-.ts as 
"c:lac d:tlnt• uer.~:aents tc uctior. 

th• Cc~~e=~~=• ~~porL cha:
•cla: Hyin~• t!'l• RCRA. ~h• 

en~ crucial phtalit •contr!~utir..; tw.• l:ht .:o~.~;t:ucti:m of lri"ll=!'l 
the mejor i t:t ac:k."1wled;u IS •n !' c: a leal iss·1.-: " !!l.t!. at 21. 
ot.hec tha:'l to cas': it 1"1 both ttl.! pteser.t e'l:5 tn.• ~ast t~<~d<e: 
•11as c-:>ntr ibutac to cr • • • ~ .. 
69'3 \ll !Wut Su(lp. l9861. Nor ck 

. . . . ::,.r, :.r 1Llutl n:. 

1t 1on fer tna r-nr.JU. 

d.re.:tec L~ ...... c:1 .:ha~.;i~g • .... , •• P. ') .-
~-. *'J:I. •. 

·46-

ti ·.:.s.c.~. s 
S~j:~l\' II d<ef1~-



"' ·.e~.:. 
. 'a z u c!':l~ J 

&! ?t eHr .. 

v.:ute . ' • 

• :, ~ ~ ... ~ .• r t ;: -; ;. ~· ·. , . , • ! u.! t.:1"'s~::~E':a ~~ 

c: -~·l:t.etnt ~Yf l''1e'i;: 

~·, ~~J~f tllt' .~~~d-

--. ·• 
s t .l t ~ ~. ~ ., ~ ~ • l t ."". f ti J u ~ r \"; ~ i' r ,. : ~ r ~· ~ l t>; :. r ~ ; ( .; .; ~ : ~ ~ t ~." ~ t !' . .! ~ r j 

or l:a!:>lll~)· Jn;er tlttCtlJn 7C~3i#, ··r.e~L;·~-·, "t:s·;; s·.c~.:: 

lleblllty--are ~hully iratult~J3. 

j , ... . -. ·.:.·i~•~ s•_.;~.fs ·.'. ------ ·--
a~t 1:1 nc S':!~st· ;a:':. ;.f tt.~ j"!';·.1:s·~·.-e h.:.atr::y.' 

..l&:iH Ml.VI•~ II ;:c. ·1. t.-'ln~. ~'l •.:.S. 7SO. "58 ·---·-- -··· 
(:.~:;: 

;.o.:, ". ~ 

:,q;..:t ,·,; 

'.1!'7<:·. 

414 ~J.S. 

•: .s. 3H 
19~. 

l S4 

" s ~.:.ceq:...: • :-t t 1 ~; ~ ~ l a. t. i v ~ hi s to:- i ~ 1 ~: ! 1 r ~ l ~, o 1.. ~ t .: i ~ ~ J r c" & .: :a t~: e 
1'lterrretat10!': of ;a lt~tutt thet :4r• ~ •;lt?~n· = f.~:,~. 1.t:s ll'\)-'•:~e 

c~~ ~•l~~ ~f 3J~ieque~t l~qts~~ti'le ~~stac~. 

t! :. :--.,. ~ r :~ ?J ~ s ~ f _@ 1 ~ \' • rc r c , ·r: 1 r . 'J ~ u 9 , 2 : : -------
iu legialat~ve hin::ti'• 

. ' .. .. ~· . .. . ... . ~ . 

I .• -... :., 

·::':en; J~ I! r ___ ,. ___ _ 
102. d8 

·:onc<uu.;;n that CCl"greu did n-:t Jl'lttnc t.o :D.fC.lt so;: i•:t l:. ~t:~l

lt:, •..1~ ;::.aat. geneca-:ora; Ar.~ t:A'I"•''"''t-~~! c! -~::Hc1<.:s •Ht-· • 

•?~:J :•ot accept at f.ac:e ~·a:,; .. t::e a<:!+rt.J~\ -. :?~'"i" :n~~t:.,.:• 

~~ t~.~ ~at~ co~gress 

C":'r,3r~•• in enl:'.i!'\9 

t h. t t h •')' ·= .... 
t !'It .!l cIt" • .,; ::\ '• 

r ~.a •. .. . 

.... 
1 cec:cqnize that the sub->tlt:1C:·! .,f tht iHA s:r.o::ndl:\en~; -:-:,;).·:· 

tlE:~c in-., • .,n th~• case. 
, t t~e l~·.er •. jments ']t 

:id '"'t h.s.-. 

l~g i:l..•ti\'E' 



at tn~ t::ll~.c we ;endel o~: c~-~c~-.~. 

R1chm~,·.:l Scncol !.:.!_!~• 416 ~· ·' .... ~. r.a):· .. :ty 

Rtport t:at lh~ l Y64 a:- .. ~.!.1•H •. , :t ·.:1!!)' "-:1~~ i ~ -~,_,·· t~'"' "~'"'r'~ -< 
lubll1ty under t"li ~CP.A. _.\nt~. ~~ ~E. I chffl': • ra.vr •>H:l:· 

~r·serv"d •ha~ 1 I:Hliev~ t~~ ~;s, "-'~~~:-~:c~!- .. ,:, .. ,; ·.-~Hh .i~.·~·.,.! 

1 t,. ,"'1 ; I ~ -, !"! t t !'", ~ ~· ::" ' t ' ""'; 

: :. ~· e:..: :: -~· .. 

1 a !"e ..:.·sa<=."t". ~·t'- ~·,, .. ,:_ •• t·'·· c:=-· 6 -t·•·'·'- ·1··· -iii ..., ;J ...... ~-- ' .. ,;- ... 1 ;,a ..... 11: ... . _.,,.,,, .. : ... 

me~t's rei?O:'\Si 
trict court d1d 

. ' ........... 

--~ 

liabi l1 ty d1d not uter.~ ~c· ?oH nor.:te.,;:.ige~t gentr H:l~!! an::! 

transporters of hazardous watte. Th~ majorit;, n~-•eve:, both 
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Richard E. Timmons, Clerk 
United States District Court 
Northern District of Indiana 
507 State Street 
Hammond, ·Indiana 46320 

Washington, D.C. 20530 

J O 
December~ 1986 

Re : United States v. Conservation Chemical Company 
of Illinois, et al., Civ. No. H86 - 9 (Judge Moody) 

Dear Mr. Timmons : 

Enclosed for filing please find an original and one 
copy of United States • Motion for Partial Summary Judgment on 
Li ability in the above case . Thank you very much for your co
operation. 

By : 

Enclosure 

cc : Andrew Baker, Esq. 
Jonathan McPhee, Esq. 
Louis M. Rundio, Esq . 
Maureen Grimmer, Esq . 
Sally Swanson, U.S. EPA 

Sincerely, 

Assistant Attorney General 
Land and Natural Resources Division 

aJJAz~S'~ 
William Sierks, Attorney 
Environmental Enforcement Section 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS AND NORMAN B. 
HJERSTED, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 

CIVIL ACTION NO. H86-9 

JUDGE MOODY 

UNITED STATES' MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE 
ISSUE OF LIABILITY AGAINST DEFENDANTS CONSERVATION 

CHEMICAL COMPANY OF ILLINOIS AND NORMAN B. HJERSTED 

Pursuant to Rule 56(c) of the Federal Rules of Civil 

Procedure, the United States hereby requests that this Court enter 

summary judgment on the issue of liability against the defendants, 

Conservation Chemical Company of Illinois ("CCCI") and Norman B. 

Hjersted ( "Hjersted") . Defendant CCCI owned, and CCCI and Hjersted 

operated, a hazardous waste treatment, storage, and disposal facility 

located in Gary, Indiana, in violation of numerous provisions of the 

Resource Conservation and Recovery Act, ("RCRA"), 42 u.s.c. §§ 6901 

et seq., and its implementing regulations at 320 Indiana Administra-

tive Code ("IAC") Article 4.1. 

The undisputed facts in this case establish that CCCI 

failed to submit and implement proper closure and post-closure 

plans for the Gary facility, in violation of Section 3008(a) of 

RCRA, 42 u.s.c. §6928(a), and 320 lAC Article 4.1, Rule 21, and that 

CCCI operated the Gary facility in a manner which violated Section 

3008(a) of RCRA and numerous RCRA "interim status" regulations. 
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Defendant Hjersted is the President and chief executive officer of 

CCCI. The undisputed facts establish that Hjersted directed and 

controlled CCCI's day-to-day activities and that Hjersted directed, 

controlled, and personally participated in the RCRA violations which 

occurred at the Gary facility. 

Because CCCI owns and has operated the Gary facility in 

violation of the provisions of RCRA, and because Hjersted controls 

CCCI and has participated in the violations of RCRA which occurred at 

the Gary facility, this Court should enter partial summary judgment 

against defendants CCCI and Hjersted on the issue of liability under 

RCRA. 

The United States does not, on this motion, request this 

Court to determine the appropriate injunctive relief or the amount 

of the civil penalty to be imposed in this case. If this Court 

enters summary judgment on the issue of liability against defendants 

CCCI and Hjersted, the trial in September, 1987, will address these 

issues. 

For the reasons set forth in the accompanying memorandum 

filed by the United States in support of this motion, the United 

States requests that this Court enter summary judgment on the issue 

of liability against defendants CCCI and Hjersted. 

Respectfully submitted, 

JAMES G. RICHMOND 
United States Attorney 
Northern District of Indiana 

F. HENRY HABICHT II 
Assistant Attorney General 
Land and Natural Resources Division 



Dated: December 31, 1986 

- 3 -

WILLIAM SIERKS 
Attorney 
United States Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Washington, D.C. 20530 

Assistant United. States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 

JONATHAN McPHEE 
United States Environmental 

Protection Agency 
Office of Regional Counsel 
230 s. Dearborn Street 
Chicago, Illinois 60604 
(312) 886-5348 

FRANCES L. McCHESNEY 
Office of Environment and Compliance 

~loni to ring 
u.s. Environmental Protection Agency 
401 M Street, s.w. 
Washington, D.C. 20460 
(202) 475-9437 



THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) 
) JUDGE MOODY 
) 
) 
) ___________________________ ) 

ORDER 

AND NOW, this day of , 198 , the 

Court having considered plaintiff's motion for partial summary 

judgment on the issue of liability and memorandum in support 

thereof, and defendants' memoranda in response thereto; 

Upon consideration of the record, it is hereby ORDERED 

that summary judgment is entered on the issue of liability under 

Section 3008{a) of RCRA, 42 u.s.c. §6928{a), against defendants 

Conservation Chemical Company of Illinois and Norman B. Hjersted. 

JAMES T. MOODY, JUDGE 
United States District Court 



UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS AND NORMAN B. 
HJERSTED, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

CIVIL ACTION NO. H86-9 

JUDGE MOODY 

MEMORANDUM OF THE UNITED STATES IN SUPPORT OF ITS 
MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST DEFENDANTS 

CONSERVATION CHEMICAL COMPANY OF ILLINOIS AND NORMAN HJERSTED 

INTRODUCTION 

The United States has filed this suit under Sections 

3008(a) and (g) of the Resource Conservation and Recovery Act, 

("RCRl;"), 42 u.s.c. §§ 6908{a) and 6908{g), to address the numerous 

violations of RCRA which have occurred at a hazardous waste treatment, 

storage, and disposal facility in Gary, Indiana, operated by 

defendants Conservation Chemical Company of Illinois ("CCCI") and 

Norman B. Hjersted ("Hjersted"). The defendants have conducted 

waste treatment, storage and disposal activities at the site con-

tinuously since approximately 1970. The site was in operation on 

November 18, 1980, when the RCRA regulations at issue in this case 

became effective. The Gary facility attained "interim status" under 

RCRA, which allowed defendants to continue operating, but also made 

them subject to the RCRA regulations. The defendants continued to 

treat, store, and dispose of hazardous wastes at the Gary facility 

even after November 8, 1985, when they were prohibited by Section 

3005(e){2) of RCRA, 42 u.s.c. § 6925(e)(2), from any further hazardous 
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waste land disposal at the Gary facility. Defendants did not stop 

their hazardous waste activities until mid-December, 1985, when 

u.s. EPA requested a halt to their operations. 

In this action, the United States seeks to require the 

defendants to properly close the Gary facility in accordance with 

the closure and post-closure requirements of RCRA and to comply with 

certain additional RCRA regulations. In addition, the United States 

seeks civil penalties for defendants' failure to submit and implement 

proper closure and post-closure plans, and for the "interim status" 

violations of RCRA which have occurred and still occur at the Gary 

facility at the present time. In an effort to hasten the time when 

proper closure of the Gary facility can begin and to narrow the 

issues for trial, the United States is moving for partial summary 

judgment on the issue of the defendants' liability under Sections 

3008(a) and (g) of RCRA, 42 u.s.c. §§ 6908(a) and 6908{g). The 

liability issue is particularly appropriate for resolution on motion 

for summary judgment, because the elements of liability under Section 

3008 of RCRA are few and easily susceptible of proof. 

Given the essential simplicity of the elements that the 

United States must establish to prevail on the liability issue, the 

United States has not undertaken to set forth in this motion every 

fact that bears on defendants' liability. For example, the United 

States has listed only a representative number of types of hazardous 

waste found at the Gary site, since liability under Section 3008 may 

be established without an exhaustive accounting of each type of waste 

handled by the defendants. Of course, the United State reserves the 

the right to adduce additional evidence at trial should that prove 
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necessary. 

In this motion for partial summary judgment, the United 

States relies primarily upon the testimony presented at the hearing 

on the United States' Motion for Preliminary Injunction, held on 

March 24-27, 1986, before United States Magistrate Andrew Radovich, 

upon defendants' responses to discovery requests, and upon deposition 

testimony. 

HISTORY OF THE LITIGATION 

The United States filed its complaint in this case on 

January 6, 1986. On February 3, 1986, the defendants filed a motion 

to dismiss or stay this case. On February 18, 1986, the United 

States filed its response to the defendants' motion to dismiss or 

stay. The United States also filed on February 18, 1986 a motion 

for preliminary injunction. A hearing on the motion for preliminary 

injunction was held on March 24-27, 1986. At the conclusion of 

the hearing, an agreement between the parties concerning preliminary 

relief was read into the record. The agreement provided that CCCI 

would submit a RCRA closure plan which was to be reviewed by U.S. 

EPA and the State of Indiana. The closure plan is still under 

review by the federal and state agencies. 

On November 21, 1986, the United States filed a motion to 

compel answers to discovery and a motion for an extension of the 

November 30, 1986 deadline for the completion of discovery. If the 

court orders defendants to respond to the United States' discovery, 

facts relevant to establishing defendants' liability may be disclosed. 

If relevant facts are discovered, the United States will file a 

supplemental brief. 
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THE STATUTORY SCHEME UNDER RCRA 

Congress enacted RCRA in 1976 to regulate the "treatment, 

storage, transportation, and disposal of hazardous wastes . " 

RCRA § 1003(4), 42 U.S.C. § 6902(4). Subchapter III of RCRA, 

42 u.s.c. §§ 6921-6939(b), establishes a comprehensive "cradle to 

grave" regulatory program for the management of hazardous wastes. 

In particular, the RCRA requirements applicable in this case were 

promulgated under Section 3005 of RCRA, 42 u.s.c. § 6925, which 

establishes standards for facilities which were already in existence 

on November 18, 1980, the date when the RCRA regulations became 

effective. 

The standard of liability under Subchapter III of RCRA 

is set forth in Section 3008(a) of RCRA, 42 u.s.c. § 6928(a), which 

provides: 

Whenever the Administrator of u.s. EPA determines 
that any person has violated or is in violation of 
any requirement of Subchapter III, the Administrator 
may commence a civil action in the United States 
district court in the district in which the violation 
occurred for appropriate relief. 

Section 3005(a) of RCRA, 42 u.s.c. § 6925, requires that 

any facility which treats, stores, or disposes of hazardous waste 

*I obtain a permit from U.S. EPA or from an authorized state. 

~/ Section 3006 of RCRA, 42 u.s.c. § 6926, provides that a State 
may obtain federal authorization to administer the RCRA hazardous 
waste management program in that State, so long as that the State 
meets the requirements set forth in Section 3006 and the implementing 
regulations promulgated at 40 C.F.R. Part 271. The State of Indiana 
has obtained federal authorization to administer the RCRA program. 
see pages 6-7, infra. 
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Because of the time-consuming administrative review necessary to 

issue such permits, Section 3005(e) provides that existing facilities 

that have applied for a permit and meet certain requirements shall be 

treated as though they had been issued a permit until final 

administrative action is taken on their permit applications. This 

authorization is known as "interim status." 

1. Interim Status. 

Section 3005(e) of RCRA establishes three statutory 

requirements for interim status: (a) the facility must have been 

in existence on November 19, 1980, or on the effective date of 

statutory or regulatory changes under RCRA that require the facility 

to have a RCRA permit; (b) the owner or operator of the facility 

must file a timely notice with u.s. EPA pursuant to Section 3010(a) 

of RCRA, 42 u.s.c. § 6930(a), stating that the facility is treating, 

storing, or diposing of hazardous waste; and (c) the owner or 

operator of the facility must file a timely application for a 

hazardous waste permit. 

Because of the significant risks posed by the land disposal 

of hazardous wastes, Congress imposed in the Hazardous and Solid 

Waste Amendments of 1984 several new restrictions designed to minimize 

further land disposal of hazardous waste and address problems at 

existing land disposal sites. */ 130 Cong. Rec. Sl3818-13819; 

~/ The continued use of some methods of land disposal of some 
hazardous wastes presents an unwarranted and unnecessary risk to 

human health and the environment. Particularly troublesome are 
landfills and surface impoundments of highly toxic, mobile, or 
persistent wastes and wastes that have the potential to bioaccumulate. 
By enacting H.R. 2867, Congress stated its findings that reliance on 
land disposal should be minimized and land disposal, particularly 
landfills and surface impoundments, should be the least favored 
method for managing hazardous wastes. 130 Cong. Rec. Sl3818. 
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13822; 130 Cong. Rec. Hlll30, Hlll42. Section 3005(e)(2) of RCRA, 

42 u.s.c. §6925(e)(2), a new provision added by Section 213(a) of 

the Hazardous and Solid Waste Amendments of 1984 ("HSWA Amendments"), 

provides that an existing hazardous waste land disposal facility 

would automatically lose its interim status unless it met certain 

permitting, groundwater monitoring, and financial responsibility 

requirements. That section provides: 

In the case of each land disposal facility 
which has been granted interim status under 
this subsection before November 8, 1984 
interim status shall terminate on the date 
twelve months after November 8, 1984 unless 
the owner or operator of such facility --

(A) applies for a final determination 
regarding the issuance of a permit under 
subsection (c) of this section for such facility 
before the date twelve months after November 
8, 1984; and 

(B) certifies that such facility is in 
compliance with all applicable groundwater 
monitoring and financial responsibility 
requirements. 

(42 u.s.c. 6925(e)(2), emphasis added.) Thus, a facility's failure 

either to apply for a final permit or to comply with all applicable 

groundwater monitoring and financial responsibility regulations by 

November 8, 1985 caused, as a matter of law, the automatic loss on 

that date of the facility's "interim status" authorization to 

operate a land disposal facility. 

2. The Applicable Regulations. 

Section 3006 of RCRA, 42 u.s.c. § 6926, provides that a 

state may obtain federal authorization to administer the RCRA 

hazardous waste program in that state. On January 31, 1986, U.S. 

EPA granted to the State of Indiana final authorization under 
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Section 3006(c) of RCRA to carry out the RCRA hazardous waste 

management program in Indiana. 51 Fed. Reg. 3953. The Indiana 

regulations, codified at 320 Indiana Administrative Code ("IAC") 

Article 4.1, are the regulations which apply here, except where the 

State has not yet adopted and obtained authorization for regulations 

implementing the new provisions of RCRA enacted through the HSWA 

Amendments. 

3. Loss of Interim Status/Closure of Facility. 

A hazardous waste disposal facility must cease operating 

when, as here, it has lost its interim status. Upon cessation of 

operations, the facility must be properly "closed" to minimize or 

eliminate the post-closure escape of hazardous waste constituents 

into the environment. "Closure" activities are those such as waste 

removal, site decontamination, and site stabilization, which are 

required at the time operations cease; "post-closure" activities 

are those such as groundwater monitoring and site maintenance that 

may continue for many years thereafter. 

The owner/operator of a hazardous waste facility must submit 

the closure and post-closure plans as part of the facility's "Part B" 

permit application.~/ 320 IAC 4.1-34-5(b)(l3). In addition, 320 

IAC 4.1-21-3(c) requires submission of a current closure plan to 

the State of Indiana at least 180 days before the date the owner or 

operator expects to begin closure of the facility, or within fifteen 

days after termination of interim status. Closure must commence 

"!:._/ A RCRA permit application has two parts: the "Part A" application, 
which contains the information described in 320 IAC 4.1-34-4, and 

the detailed "Part B" application which contains, inter alia, closure 
and post-closure plans, a groundwater monitoring plan, and financial 
responsibility information. 320 IAC 4.1-34-S(b). 
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within thirty days after the date on which the owner or operator 

expects to receive the final volume of waste, 320 IAC 4.1-21-3(c), 

and must be completed in accordance with the closure plan within 90 

days after receipt of the final volume of waste or within 90 days 

after approval of the closure plan, whichever is later. 320 IAC 

4.l-21-4(a). 

Thus, the RCRA program is set up to assure that closure 

and post-closure plans are prepared by the facility owner or operator 

long before the facility actually shuts down. Proper closure 

procedures can then be implemented as soon as the facility ceases 

operation. 

STANDARD OF REVIEW 

A motion for partial summary judgment is a proper method 

for adjudicating "certain issues [that] shall be deemed established 

for the trial of the case." Fed. R. Civ. P. 56(d), Notes of 

Advisory Comm. on 1946 Amendment; 6 Moore's Fed. Prac. ~ 56.20[1] 

(1982). 

A plaintiff is entitled to partial summary judgment when 

the pleadings, depositions, answers to interrogatories, admissions 

and affidavits show that there is no genuine issue of material fact 

and that the plaintiff is entitled to a partial judgment as a matter 

of law. Fed. R. Civ. P. 56(c); Tyler v. Harper, 744 F.2d 653, 654 

(8th Cir. 1984). The facts must be viewed and the inferences drawn 

in the light most favorable to the non-moving party. Bouta v. 

American Fed. of State, County and Municipal Employees, 746 F.2d 

453, 454 (8th Cir. 1984); Tyler v. Harper, 744 F.2d 653, 655 (8th 

Cir. 1984). "Conclusory allegations, unsupported by factual data", 

California ex rel. Dept. of Transportation v. Dept. of Transportation, 



- 9 -

Fed. Highway Admin., 561 F.2d 731, 733 n.4 (9th Cir. 1977), and 

"facts alleged on 'understanding'" or "based on 'belief' or 'infor-

mation and belief'", Cermetek, Inc. v. Butler Avpak, Inc., 573 

F.2d 1370, 1377 (9th Cir. 1978), are insufficient to create a 

genuine issue of fact. 

Summary judgment is a procedure regarded favorably by the 

United States Supreme Court. In Celotex Corporation v. Myrtle Catrett, 

54 U.S.L.W. 4775 (June 24, 1986), the United States Supreme Court 

recently discussed the standard for entering summary judgment under 

Rule 56(c) of the Federal Rules of Civil Procedure: 

Summary judgment procedure is properly regarded 
not as a disfavored procedural short cut, but 
rather as an integral part of the Federal Rules 
as a whole, which are designed to secure the 
just, speedy and inexpensive determination of 
every action. (citations omitted) 

54 U.S.L.W. at 4778. 

STATEMENT OF UNDISPUTED FACTS 

1. CCCI - Generally. CCCI is a corporation organized 

under the laws of the State of Missouri and doing business 

in the State of Indiana. (Stipulated Facts filed at Preliminary 

Hearing of March 24 - 27, 1986, at No. 1, hereinafter referred to 

as "Stip. Facts".) CCCI purchased the Gary facility, located at 

6500 Industrial Highway, Gary, Indiana, in 1968. (Transcript of 

Preliminary Hearing, March 27, 1986, at p. 39, hereinafter referred 

to as "3/27/86 Transcript".) Since 1968, CCCI has owned and 

operated an industrial waste treatment, storage, and disposal 

facility at the Gary site. (Id.; Stip. Facts, at 2.) CCCI has 

stored, treated, and transported hal~ardous waste during its operation 

of the Gary facility. (Stip. Facts, at 7-8.) 
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2. Hjersted - Generally. Norman B. Hjersted is an 

individual. (Stip. Facts, at 3.) Hjersted is the President, 

Chairman of the Board of Directors, Treasurer, and principal 

shareholder of CCCI (Id.; Hjersted Deposition of December 16, 

1986, at 23.) Hjersted has been President of CCCI since it was 

incorporated in 1968, (3/27/86 Transcript at 18) and owns 98% of 

CCCI stock. (Hjersted Deposition of March 14, 1986, at 25.) 

Hjersted is an incorporator of CCCI (12/16/86 Deposition, at 37), 

and has been on the CCCI Board of Directors since the company's 

incorporation. (Id., at 37.) Hjersted has a degree in chemical 

engineering from Rice University, and is a professional engineer 

registered in the State of Kansas. (Stip. Facts, at 4; Hjersted 

Deposition of March 14, 1986, at 8.) Hjersted considers that his 

areas of specialization are in wastewater treatment, chemistry, the 

treatment of cyanide waste, and the manufacturing of iron salts. 

(3/27/86 Transcript, at 26-27.) Hjersted has been in the industrial 

waste treatment business for over 27 years. Id., at 27. 

3. Hjersted- Control Over CCCI's Affairs And Environmental 

Matters At The Gary Facility. Hjersted is the "person in 

charge" of the Gary facility (3/14/86 Deposition, at 111), and is 

"responsible for environmental compliance at the Gary facility." 

(Id.; Stip. Facts, at 13.) Hjersted's approval was required for all 

major expenditures at the Gary facility; plant managers had no 

authority to spend over $800 without Hjersted's approval. (3/25/86 

Transcript, at 59; 3/26/86 Transcript, at 175; Hjersted Deposition 

of 12/16/86, at 52, 62.) 

That Hjersted is the person in charge of CCCI is readily 

apparent through an examination of CCCI's corporate structure. Hjersted 
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is the President, Treasurer, and Chairman of the Board of CCCI. 

His son, Lawrence Hjersted, is the Vice-President of CCCI. (Hjersted 

Deposition of 12/16/86, at 26.) Mr. Denver Vold, an attorney, is 

CCCI's Secretary. (Id., at 26, 76.) His son receives no compensa

tion from CCCI as Vice President; his only participation in corporate 

management appears to be "consulting" in certain technical matters. 

(Id.) Mr. Veld is paid only for services rendered; he serves as 

legal counsel only and has no active role in corporate management. 

(Id.) Lawrence Hjersted and Denver Veld are also the only directors, 

other than Norman Hjersted, on CCCI's Board of Directors; they 

receive no compensation as directors. (Id., at 43.) 

Hjersted is intimately familiar with the hazardous waste 

storage, treatment, and disposal procedures utilized at the Gary 

facility. (Stip. Facts, at 5.) Hjersted designed, either wholly or 

in large part, the treatment processes at the Gary facility. (Stip. 

Facts, at 5; 12/16/86 Deposition, at 37, 73.) Between 1969 and 1974, 

Hjersted was at the Gary facility daily. (3/14/86 Deposition, at 

30). During this time, Hjersted dealt personally with sources of 

spent pickle liquor and chromic acid and exercised control over the 

operations at the Gary facility. (Id., at 46, 180.) Even when he 

moved his residence to Missouri in 1975, Hjersted visited the Gary 

facility frequently. In the 1980's, he visited the site every month, 

although by late-1984 and 1985, he visited approximately once every 

three months. (3/26/86 Transcript, at 174.) Hjersted telephoned the 

plant manager of the Gary facility daily to discuss the facility's 

operations, production, and any leaks or spills which had occurred. 

(Id., at 174-175.) 
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Hjersted was also familiar with and exercised control 

over the procedures used at the Gary facility for waste disposal. 

He directed that liquids collected in the sump of the process 

area be "treated" with lime and then pumped to the Pond 19 area. 

(3/14/86 Deposition, at 64; 3/25/86 Transcript, at 35; 3/26/86 

Transcript, at 108-109, 122; 12/16/86 Deposition, at 105-106.) 

He knew that, on at least two occasions, the contents of Tank 20 

were simply dumped into Pond 19. (3/14/86 Deposition, at 85.) 

While he instructed his employees to treat liquids from the sump to 

a pH of between 5 and 7 before pumping the material to Pond 19, he 

identified the pH in Pond 19 as only 1.8 on the Gary facility's 

Part B Permit Application. (Id., at 69, 75.) Hjersted personally 

reviewed and signed the RCRA Part A and Part B Permit Applications 

submitted for the Gary facility. (Id., at 74, 112.) In the 1970's, 

treated waste material was placed in the pie-basin. (Id., at 79.) 

At some time in the 1980's, however, Hjersted directed that material 

not be placed in the pie basin. (3/26/86 Transcript, 146-147.) 

Hjersted also knew that waste material was placed in the Offsite 

Basin. (12/16/86 Deposition, at 106.) 

In October of 1985, Hjersted directed the Gary facility 

plant manager to place process sump materials into Tank 20. (3/14/86 

Deposition, at 135.) Hjersted gave this directive despite his 

knowledge that material had leaked into Pond 20 and that Pond 20 

had only sand as a bottom. (Id., at 85.) 

With respect to strategic planning at CCCI, Hjersted main

tains that he seeks management by consensus, but concedes that the 

ultimate authority to control these decisions in his. (Id., at 74). 



- 13 -

Hjersted established the priorities for the expenditure 

of funds at the Gary facility. (Id., at 159, 161.) As Treasurer 

of CCCI, Hjersted controlled funding priorities, the financial 

structure, financial "health", and viability of CCCI. ( 12/16/86 

Deposition, at 38.) Hjersted signed the checks for the purchase of 

materials and receivables. He was also aware of CCCI financial 

reports, appropriation requests, and salary increases. (Id., at 50.) 

Except for the period when CCCI employed a general manager, Hjersted 

approved all salary increases. (Id.) Hjersted's approval was required 

for all major purchases, major process-design changes, any significant 

changes in marketing procedures or prices, and the hiring of consul-

tants, including environmental consultants. (Id., at 52-72.) 

Hjersted had the final decision concerning performance reviews of 

CCCI plant managers. (Id. at 50-51.) In exercising his control over 

CCCI, Hjersted vetoed or refused to approve several measures which 

were necessary for compliance with RCRA. He refused for some 

period of time to approve funding for a fence to limit access to 

the Gary facility. (3/26/86 Transcript, at 168, 211.) While he 

had discussions with the Gary facility plant managers about RCRA 

compliance matters, few of the measures discussed were ever imple-

mented. (3/26/86 Transcript, at 149-158; 164-169.) While Hjersted 

exercised control over the expenditure of funds at the Gary facility, 

in the late 1980's, expenditures were made primarily in order to 

continue plant treatment processes, not for environmental compliance. 

(3/14/86 Deposition, at 161.) 

Hjersted had personal knowledge of the conditions at the 

Gary facility. In addition to his frequent visits to the site and 
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his daily telephone conversations with the plant managers, he required 

that all accidents and spills be reported to him. (3/14/86 Deposition, 

at 61, 149; 3/26/86 Transcript, at 175.) He was aware of which areas of 

the facility were used for the disposal of process wastes, (12/16/86 

Deposition, at 105-106), and he was also aware of spills of hazardous 

wastes, including several spills of cyanide in the 1980's. (Id., at 

152.) Hjersted continued to control the activities at the Gary 

facility through the cessation of its treatment activities in 

December, 1985. (Id., at 180.) The decision concerning the sale of 

CCCI assets now being considered by the company rests with Hjersted. 

(Id., at 17-18.) 

4. CCCI Relations with Sister Corporations. Hjersted 

acknowledges that the management team employed by Midland Resources, 

a related corporation to CCCI, oversees decisions on the activities 

of CCCI. (12/16/86 Transcript, at 17.) Hjersted is the President, 

Chairman of the Board, and primary shareholder of both corporations. 

(Id., at 38.) The office staff that handles CCCI business matters 

is presently located in Lawrence, Kansas; that staff is employed 

not by CCCI but by Midland Resources. (Id., at 6-8.) Mr. Dave 

Connolly, an employee of Midland Resources, did substantial work for 

CCCI but was not separately compensated. (Id., at 24-25.) CCCI and 

other related corporations, Midland Resources and the Conservation 

Chemical Company of Missouri, follow a common set of accounting 

procedures and employ the same auditor. (Id., at 84, 86.} W-2 pay

roll forms are prepared at a common office. (Id.) A common set of 

employee policies is followed for all the related companies. (Id., 

at 85.) Until one of the related companies unionized, there was a 
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common employee pension plan. (Id., at 85-86.) CCCI receivables 

were collected at the common office in Kansas. (Id., at 90.) 

5. The Gary Facility - Generally. The Gary facility is 

located at 6500 Industrial Highway, Gary Indiana. (Stip. Facts, at 

2.) The site, about four acres in size, borders the Gary Municipal 

Airport and lies approximately one mile north of the Grand Calumet 

River. (Affidavit of William Simes, attached as Exhibit A, at 5.) 

During the early 1970s, CCCI handled several kinds of industrial 

wastes at the Gary facility, including scrap pickle liquor and 

acidic plating wastes. The company also engaged in a "terminal" 

operation, in which it brought smaller loads of waste material to 

the site and consolidated the waste for off-site transport in larger 

tank cars and trucks. (3/14/86 Deposition, at 20-21.) 

6. The Gary Facility - Hazardous Waste Management. CCCI 

has stored, treated, and disposed of hazardous waste at the Gary 

facility. CCCI has stipulated that it stored, treated, and transported 

hazardous waste (Stip. Facts, at 7), including spent pickle 

liquor, a listed RCRA Hazardous Waste. (Id., at 8; see 40 c.F.R. 

§ 260.32, Haz. Waste No. K062). Hazardous wastes are presently 

stored at the Gary facility. (Stip. Facts, at 8, 15-16.) Defendants' 

Part A permit application, submitted on November 18, 1980, and 

resubmitted on May 14, 1985 as part of CCCI's revised Part B permit 

application, listed eleven different hazardous wastes which were 

stored at the Gary facility: FOOl, F002, F003, F005 through F009, 

K063, K062, and K049. (Prelim. Hearing, u.s. Exhibit 29, at 4.) 

Defendants' revised Part B permit application, submitted on 

May 14, 1985, (Prelim. Hearing, u.s. Exhibit 32) identifies a 
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number of hazardous wastes at the Gary facility: 

- 150,000 gallons of cyanide (Haz. Waste F007, F009) 
stored in 17 tanks. (Id., at C-33.) 

- 3,000 gallons of silica tetrachloride (D003). 
(Id., at C-45.) 

- 74,680 gallons of chlorinate solvents and solvents 
(FOOl, F002) stored in six tanks (Id., at C-48, C-49.) 

- 246,000 gallons of neutralized acid sludge (D002) stored 
in two tanks. ( Id., at C-51.) 

3,000 gallons of nitric acid (D002) stored in a tank. 
(Id., at C-51.) 

- 121 drums, of which at least 41 are hazardous. (Id. 
at D-3.) 

- Tar residues, paint sludges, contaminated soils, and 
miscellaneous hazardous chemicals are stored at the 
site. (Id., at B-1.) 

Defendants' revised Part B application also indicates that the Gary 

facility contains one surface impoundment (Id., at D-80) and one 

waste pile; the surface impoundment (Basin 19) has received hazardous 

wastes generated by defendants' process operations. (3/26/86 Tran-

script at 108-110; 3/27/86 Transcript, at 74-78.) 

7. The Gary Facility- Interim Status. The defendants 

began their operations at the Gary facility in 1967 or 1968. (3/14/86 

Deposition, at 18.) On August 18, 1980, Lloyd Kaiser of CCCI submitted 

a Notification of Hazardous Waste Activity to u.s. EPA; the Notice 

indicated that CCCI was a transporter of hazardous waste, and that 

eleven kinds of hazardous waste were treated, stored, or disposed at 

the Gary facility (Stip. Facts, at 14; Prelim. Hearing, u.s. Exhibit 

28, at 2.) 

On November 18, 1980, defendants submitted a Part A RCRA 

Hazardous Waste Application. (Stip. Facts, at 14; Prelim. Hearing, 
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u.s. Exhibit 29.) The Part A application identified eleven different 

kinds of hazardous waste which were treated or stored at the Gary 

facility (Prelim. Hearing, u.s. Exhibit 29, at 3; 3/25/86 Transcript, 

at 87.) 

On November 20, 1980, EPA received a revised Part A permit 

application which indicated that the Gary facility contained a surface 

impoundment storing 600,000 gallons of hazardous waste, (K063 - 500 

tons, and K049- 2100 tons). (Preliminary Hearing, u.s. Exhibit 30; 

3/25/86 Transcript, at 88). The revised Part A application also 

indicates that the "pie basin" is the surface impoundment. Id. 

8. The Gary Facility - RCRA Violations. Sally Swanson 

of u.s. EPA's RCRA Enforcement Section visited the Gary facility 

on June 22, 1983, January 4, 1984, and March 19, 1986. (3/25/86 

Transcript at 142, 156, and 163.) Theodore Warner, an environmental 

scientist with the Indiana State Board of Health, inspected the Gary 

facility on August 29, 1984, and on March 25 and 28, 1985. (3/2/6/86 

Transcript at 8.) The following violations of the RCRA regulations 

were noted during these inspections: 

a. The Gary facility does not have a RCRA groundwater 
monitoring system as required by 320 IAC 4.1-20-1 
through 20-5. (3/2/6/86 Transcript at 28; Stip. 
Facts, at 20.) 

b. The Gary facility has not certified compliance with the 
financial assurance requirements applicable under 320 
IAC 4.1-22-1 et ~· (Stip. Facts, at 25.) 

c. The contingency plan for the Gary facility does not 
include a list of all emergency equipment located at 
the facility and a description of the location and a 
brief outline of the capabilities of the equipment, 
as required by 320 IAC 4.1-18-3(e). (3/26/86 
Transcript, at 14; CCCI Answer dated 9/20/85 in 
Environmental Mana ement Board of the State of 
Indiana v. CCCI Prelim. Hearing, U.S. Exhibit 45, 
at 3) . 
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d. The operating records for the Gary facility do not 
provide a description and the quantity of each 
hazardous waste received and the method of treat
ment, storage, or disposal of each such waste, as 
required by 320 lAC 4.l-19-4(b). (3/26/86 Trans
cript at 14; CCCI Answer of 9/20/86; Prelim. Hear
ing, u.s. Exhibit 45, at 4.) 

e. Adequate security has not -been provided to control 
entry to the Gary facility as required by 320 lAC 
4.1-l6-5(b). (3/26/86 Transcript, at 14, 18, 23, 
168, 210; 3/25/86 Transcript, at 144.) 

f. Hazardous wastes have not been managed so as to 
prevent fire, explosion, or releases of those 
wastes; there have been numerous spills and discharges 
of hazardous waste at the Gary facility, contrary to 
320 IAC 4.1-17(2). (3/26/86 Transcript, at 27-28, 
44-45; 3/25/86 Transcript, at 145-146.) 

g. The character, source, amount, and extent of spilled 
or released materials was not identified, as required 
by 320 IAC 4.1-18-7(j). (3/26/86 Transcript, at 14, 
27-28; 3/25/86 Transcript, at 143-146.) 

h. The required freeboard has not been maintained 
in tanks and surface impoundments at the Gary 
facility, as required by 320 lAC 4.1-25-2. 
(3/25/86 Transcript, at 149-152). 

i. An adequate protective cover for earthen dikes 
used to operate surface impoundments has not been 
provided as required by 320 lAC 4.1-25-3. (3/26/86 
Transcript, at 28). 

See Affidavit of Theodore Warner, attached as Exhibit B, at 5; 

Affidavit of Sally Swanson, attached as Exhibit C, at 11-12. 

The certified RCRA Part B Permit Application indicates 

that the Gary facility contains a surface impoundment around Tank 19 

(Prelim. Hearing, u.s. Exhibit 32, at D-80 to D-83). The Part B 

Permit Application also indicates that the Gary facility contains a 

waste pile, located in the area known as the "pie basin." (Id., at 

D-77 to D-79.) 
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ARGUMENT 

I. NORMAN B. HJERSTED IS AN "OPERATOR" OF THE GARY FACILITY 
WITHIN THE MEANING OF 320 IAC 4.1-l-7, AND IS CONSEQUENTLY 
LIABLE UNDER SECTION 3008(a) OF RCRA FOR VIOLATIONS OF THE 
RCRA REGULATIONS WHICH OCCURRED AT THE GARY FACILITY. 

In order to establish that Hjersted is individually 

liable under Section 3008(a) of RCRA, 42 u.s.c. §6928(a), 

for violations which occurred at the Gary facility, the United 

States must establish the following: 

1. Hjersted is a "person" as defined in Section 1004(15) 
of RCRA, 42 U.S.C. §6903(15). 

2. Hjersted is an ''operator", i.e., he is responsible 
for the overall operation of the Gary facility. 

3. The Gary facility is a hazardous waste treatment, 
storage, or disposal facility which is subject to 
RCRA. 

4. Hjersted failed to comply with RCRA requirements 
applicable to an operator of the Gary facility. 

If the undisputed facts establish these four elements, the United 

States is entitled to partial summary judgment that Hjersted is 

an "operator" of the Gary facility and that he is personally liable 

under Section 3008(a) of RCRA for violations of RCRA which 

occurred at the Gary facility. 

1. Hjersted is a "person". Section 1004(15) of RCRA, 42 

u.s.c. §6903(15), defines the term "person" as: "(A)n individual, 

trust, firm, joint stock company, corporation •••. " The defendants 

have stipulated that Hjersted is an individual. (Stip. Facts, at 3.) 

Thus, Hjersted is a "person" as defined under RCRA. 

2. Hjersted is an "operator" of the Gary facility. The 

RCRA definition of an "operator" is set forth at 320 IAC 4.1-l-7: 
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"The person responsible for the overall operation of a facility." 

Here, the undisputed facts establish that Hjersted directed and 

controlled all aspects of CCCI's operations; consequently, Hjersted 

is the "operator" of the Gary facility for purposes of RCRA. 

Hjersted is the person in charge of CCCI. (3/14/86 Deposition, 

at lll.) Hjersted is the President, Chairman, Treasurer, and principal 

shareholder of CCCI. (Stip. Facts, at 4.) Hjersted has been President 

of CCCI since it was incorporated (3/27/86 Transcript, at 18), and 

owns 98% of its stock. (3/14/86 Deposition, at 25.) The other two 

officers are his son, Lawrence (Vice-President), and Mr. Denver 

Vold (Secretary). (12/16/86 Deposition, at 26.) His son receives 

no compensation for serving as Vice-President; Mr. Vold, an attorney, 

is paid only for services rendered. (Id.) Hjersted is Chairman of 

a three-person Board of Directors. The other two directors, who 

receive no compensation as directors, are his son, Lawrence, and 

Denver Vold. (Id., at 43.) These facts demonstrate that Norman 

Hjersted is the person with real authority in CCCI; Hjersted is the 

only officer or director of CCCI who actively exercises control 

over the corporation. 

As President and Treasurer of CCCI, Hjersted establishes 

strategic planning objectives, funding priorities, and controls the 

financial structure, financial health and viability of CCCI. (Id., 

at 38, 74.) His approval is required for any expenditure exceeding 

$800, and any significant improvement, modification, or change 

affecting the corporation. (Id., at 52-72; 3/25/86 Transcript, at 

59; 3/26/86 Transcript, at 175.) He controlled appropriation requests, 

salary increase decisions, and was responsible for the performance 

reviews of CCCI plant managers. (12/16/86 Deposition, at 49-51.) 
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Of great importance is the fact that Hjersted is "respon

sible for environmental compliance at the Gary facility." (Stip. 

Facts, at 13.) Hjersted designed the treatment process used at the 

Gary facility. (Id., at 5.) He also approved the system for treat

ing and disposing of process wastes which collected in the sump area. 

(3/14/86 Deposition, at 64; 3/25/86 Transcript, at 35; 3/26/86 Tran

script, at 108-109, 122.) Hjersted directed CCCI employees concern

ing which areas of the site were to be used for placement of waste 

materials. (Id.; 3/14/86 Deposition, at 79, 85, 135; 3/26/86 Tran

script at 146-147.) 

Hjersted was at the Gary facility frequently from 1969-

1974, when he resided in Indiana. (Stip. Facts, at 6.) When he 

moved to Missouri, he continued to visit the Gary site at least once 

a month, until the last months before the facility ceased operating 

in December, 1985. (3/26/86 Transcript, at 174.) Hjersted was always 

aware of CCCI's operations, since he talked with the CCCI plant manager 

every day. (Id., at 174-175.) These daily conversations included 

discussions concerning the facility's production, operations, and 

any leaks or spills of material which had occurred. (Id.) Thus, 

Hjersted controlled all aspects of CCCI's activities and was apprised 

on a daily basis of any significant events at the Gary facility. 

Through his knowledge of the treatment processes used at the Gary 

facility, and his position in the corporation, Hjersted alone was 

the person with the authority to approve and implement the steps 

necessary for compliance with RCRA. 

Personal liability for the costs of cleanup of hazardous 

waste sites has been imposed upon corporate officials who, like 



- 22 -

Hjersted, are "owners" or "operators" of hazardous waste facilities, 

under Section 107(a) of the Comprehensive Environmental Response, 

Compensation, and Liability Act, 42 u.s.c. § 9607(a). The term 

"owner or operator" is defined at Section 101(20) of CERCLA, 42 

u.s.c. §9603(20). The standard of liability for corporate officials 

under CERCLA applies under RCRA, because the definition of "operator" 

under Section 103(20) of CERCLA, supra, is virtually identical to 

the definition of "operator" under RCRA. See 320 IAC Section 

4.1-1-7. '!:._/ 

Every court to consider the issue has imposed personal 

liability under Section 107(a) of CERCLA upon corporate officials 

who directed, controlled, or personally participated in the disposal 

of hazardous substances. The most significant decision imposing 

personal liability under CERCLA is in United States v. Conservation 

Chemical Company, et al., Civ. No. 82-0983-CV-W-5 (W.D. Mo., January 

9, 1986) (attached as Exhibit G to the United States' Memorandum in 

Support of Motion for Preliminary Injunction). In that decision, 

the Court held Norman Hjersted, who is the President of the Conser-

vation Chemical Company in Missouri as well as CCCI, liable as an 

"owner or operator" under Sections 106 and 107 of CERCLA, 42 u.s.c. 

§§ 9606 and 9607. 

'!:._/ The definition of "operator" in 320 IAC Section 4.1-1-7 is 
identical to the federal RCRA definition of "operator" at 40 

c.F.R. §260.10. Under RCRA, an "operator" is the person responsible 
for the overall operation of a facility. The CERCLA definition of 
an operator is even more general, stating that, in the case of a 
facility, it includes "any person •.• operating such facility." 
42 U.S.C. §9601(20) (A) (ii). 
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(Slip op. at 13-14). The Court cited several recent opinions under 

CERCLA which imposed personal liability upon corporate officials, 

summarizing those cases as follows: 

[C]orporate officials who actively participate 
in the management of a disposal facility can 
be held personally liable under Section 107(a) 
of CERCLA, 42 U.S.C. §9607(a). (Slip op. at 11.) 

The key factors cited by the Court in determining the degree of 

participation of Hjersted in the management of the Conservation 

Chemical facility included the extent of Hjersted's knowledge about 

and involvement in the development of the hazardous waste treatment 

processes used at the site; his control over general corporate 

activities, such as marketing, contracting, and the hiring and 

supervising of employees; the nature and extent of his contacts 

with and control over plant managers; and his control over equipment 

modifications and the daily operations of the corporation. (Slip op. 

at 12-13). In imposing personal liability upon Hjersted, the Court 

concluded: 

Norman Hjersted's involvement with Conservation 
Chemical Company as its founder, chief executive 
officer and majority stockholder, is such as to 
warrant imposition of personal liability under 
CERCLA Section 107. The high degree of personal 
involvement in the operation and the decision
making process was particularly acute during the 
early years of the corporation . . (Slip op. 
at 13). 

The same factors are present here. Hjersted has control 

over CCCI's operations and its decision-making process. The fact 

that CCCI has the same management structure as the Conservation 

Chemical Company (12/26/86 Deposition, at 38), and shares staff, 

employment policies and accounting procedures, with its sister 



- 24 -

company (Id., at 84-90), further supports the conclusion that 

Hjersted's control over CCCI is the same as his control over the 

Conservation Chemical Company. Hjersted has been found liable as 

an operator of the Conservation Chemical Company under Section 107{a) 

of CERCLA. For the same reasons, Hjersted is liable as an operator 

of CCCI under Section 3008(a) of RCRA. 

Other decisions under Section 107(a) of CERCLA also have 

found corporate offices personally liable. In United States v. 

Mottolo, 22 ERC 1026 (D.N.H. Mar. 27, 1984), the Court rejected an 

individual defendant's argument that, because his activities occurred 

while he was acting in his capacity as President and shareholder of 

the Lewis Corporation and not as an individual, the action against 

him must be dismissed. The Court stated: 

As President of Lewis, although he does not do 
everything every day, Sutera is responsible for 
the entire operation . • Under CERCLA, "persons" 
are liable. 42 u.s.c. §9607(a)(3) .••• 
Allegations against Sutera largely rest on liabil
ity stemming from his actions as a corporate 
officer. Sutera claims that such actions are 
immunized under the doctrine of limited corporate 
liability. Corporate officers, however, may be 
individually liable for the torts of a corporation 
where they participate in the tortious activity. 
(citation omitted). It is the general rule that 
an officer of a corporation is liable for torts in 
which he has personally participated, whether or 
not he was acting within the scope of his authority, 
and that such direct personal involvement by the 
officer is causally related to the alleged injury. 
Escude Cruz v. Ortho Pharmaceutical Corp., 619 F.2d 
902,907 (1st Cir. 1980). 

22 ERC at 1028-1029. In United States v. Carolawn Co., 21 ERC 2124 

(D. s.c. June 15, 1984), the Court similarly held: 

This court agrees that CERCLA contemplates personal 
liability of corporate officials, such as McClure 
and Tischler, who are responsible for the day-to-
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day operations of a hazardous waste disposal 
business. 

21 ERC at 2131. 

In United States v. Northeastern Pharmaceutical and 

Chemical Company, 579 F. Supp. 823 (W.D. Mo. 1984), the court, 

holding two corporate official personally liable under Section 107 

of CERCLA, stated: "(A) person who owris an interest in a facility 

and is actively participating in its management can be held liable 

for the disposal of hazardous waste • . . An employee of a corpora-

tion can be personally liable for activities over which he had 

direct control and supervision". 579 F. Supp. at 848, 848 n. 29. 

The Court in Northeastern Pharmaceutical emphasized that 

the two corporate officials, Edwin Michaels and John Lee, had 

knowledge of and control over the corporation and its hazardous 

waste disposal activities. The Court discussed the key factors 

considered in imposing personal liability in that case: 

Defendant Lee had the capacity to control the 
disposal of hazardous waste at the NEPACCO plant; 
the power to direct the negotiations concerning 
the disposal of wastes at the Denney farm site; 
and the capacity to prevent and abate the damage 
caused by the disposal of hazardous wastes at 
the Denney farm site. Finally, Lee was a major 
stockholder in NEPACCO and actively participated 
in the management of NEPACCO in his capacity as 
vice-president. 

The Court made virtually the same findings in imposing liability 

upon Edwin Michaels, the President and founder of NEPACCO. Id. In 

Northeastern Pharmaceutical, the Court also cited decisions imposing 

personal liability upon corporate employees as "persons in charge" 

under Section 311(b)(5) of the Clean Water Act, 33 u.s.c. §1321(b)(5). 

Apex Oil co. v. United States, 530 F.2d 1291 (8th Cir. 1976); 
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United States v. Mobil Oil Corp., 464 F.2d 1124, 1127 (5th Cir. 

1972). 

Finally, in United States v. Wade, 577 F. Supp. 1326 

(E.D. Pa. 1983), the Court rejected the defense that a corporate 

officer cannot be individually liable for acts performed in his 

capacity as president of the corporation, holding: "A corporate 

officer may be held liable if he personally participates in the 

wrongful, injury-producing act". (citations omitted). 577 F. 

Supp. at 1341. 

The standard for imposing personal liability upon corporate 

officials is the same under general principles of common law. See 

3A Fletcher, Cyclopedia Corporations § 1137 (1975); Palace Bar, Inc. 

v. Fearnot, 376 N.E.2d 1159, 1169 (Ind. App. 1978);~/ American 

Independent Management Systems, Inc. v. McDaniel, 443 N.E. 2d 98, 103 

(1982); Cooper v. State of Indiana, 181 Ind. App. 275, 279, 391 N.E. 

2d 841, 844 (1979). 

In sum, the undisputed facts in this case establish that 

Hjersted had the requisite degree of involvement in the operation, 

decision-making process, and hazardous waste management activities 

of CCCI to warrant the imposition of personal liability under 

Section 3008(a) of RCRA. 

~/ The Court in Fearnot stated: 

"The general rule in Indiana in this area is succinctly 
stated in 6 I.L.E., Corporations §157: 

'A director, officer, or agent is not liable for torts 
of the corporation or of other officers or agents merely 
because of his office. He is liable for torts in which 
he has participated or which he has authorized or 
directed.'" 

(citations omitted) 376 N.E.2d. at 1169. 
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3. The Gary Facility Is a Hazardous Waste Treatment, 

Storage, or Disposal Facility Which Is Subject To RCRA. The 

defendants have stipulated that CCCI has treated and stored hazardous 

waste at the Gary facility (Stip. Facts, at 7, 8, 15), and that 

hazardous waste is presently stored there. (Id., at 16.) Defendants 

have further stipulated that the Gary facility attained interim 

status under RCRA through their submission of a RCRA Notification 

of Hazardous Waste Activity on August 18, 1980, and a Part A RCRA 

Hazardous Waste Application on November 18, 1980. (Id., at 14.) 

CCCI admits that it has been subject to the applicable federal and 

state interim status regulations since November 19, 1980. (Id.). 

In addition, the record establishes that there are over 470,000 

gallons of at least eleven different kinds of hazardous waste in 

storage at the Gary facility. (Prelim. Hearing, U.S. Exhibit 32, 

at C-33, C-45, C-48, C-51.) Liquids containing spent pickle 

liquor, a RCRA hazardous waste, were spilled in and discharged to 

different areas of the Gary facility. (3/26/86 Transcript at 

98-100; 102-109, 117, 121-127.) Since hazardous waste has been 

treated, stored, and disposed at the Gary facility, that facility 

is subject to the RCRA regulations. 

4. Hjersted Failed To Comply With RCRA Requirements 

Applicable To An Operator of the Gary Facility. 

See Sections II and III of this Memorandum, infra. 
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II. DEFENDANTS CCCI AND HJERSTED ARE LIABLE FOR VIOLATING 
SECTION 3008(a) OF RCRA, 42 U.S.C. §6928(a), BY THEIR 
FAILURE TO SUBMIT AND IMPLEMENT CLOSURE AND POST-CLOSURE 
PLANS FOR THE GARY FACILITY. 

Defendants have stipulated that the Gary facility has been 

subject to the RCRA "interim status" regulations since November 

19, 1980. (Stip. Facts, at 14.) One of the interim status 

regulations is a requirement that the owner or operator of a 

hazardous waste facility submit closure and post-closure plans. 

320 IAC 4.1-21-l et seq. These plans must first be submitted as 

Part of the RCRA Part B permit application. 320 IAC 4.l-34-5(b)(l3). 

In addition, the closure and post-closure plans must be submitted 

within 15 days after the termination of interim status. 320 IAC 

4.l-2l-3(c). Here, the defendants never submitted acceptable 

closure and post-closure plans with their Part B permit application, 

nor did they submit acceptable plans within 15 days after losing 

interim status, as discussed below. 

In order to prevail on its claim for violations of the 

closure/post-closure plan requirements of RCRA, the United States 

must establish the following elements of liability: 

1. Defendant CCCI is an owner or operator of the Gary 
facility. 

2. Defendant Hjersted is an owner or operator of the 
Gary facility. 

3. The Gary facility is a hazardous waste treatment, 
storage, or disposal facility which is subject to 
RCRA closure and post-closure requirements. 

4. Defendants failed to submit acceptable RCRA closure 
and post-closure plans in their Part B permit 
applications for the Gary facility. 

5. The Gary facility's interim status was terminated 
on November 8, 1985. 
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6. Defendants failed to submit acceptable closure and 
post-closure plans within 15 days after the termin
ation of the Gary facility's interim status. 

If the undisputed facts establish these six elements, the United 

States is entitled to partial summary judgment that the defendants 

are liable under Section 3008(a) of RCRA, 42 u.s.c. §6928(a). 

1. CCCI Owns and Operates the Gary Facility. CCCI has 

stipulated that it is the owner and operator of the Gary facility. 

(Stip. Facts, at 1, 2.) 

2. Hjersted Is An Operator of the Gary Facility. See 

pages 19-26 of this Memorandum. 

3. The Gary Facility Is a Hazardous Waste Treatment, 

Storage, or Disposal Facility Which is Subject to RCRA. See page 27 

of this Memorandum. 

4. Defendants Failed to Submit Acceptable Closure and 

Post-Closure Plans For the Gary Facility In Their Part B Permit 

Applications. Defendants have stipulated that a RCRA closure plan 

is required for at least portions of the Gary facility. (Stip. 

Facts at 17.) The closure plan submitted as part of CCCI's original 

Part B RCRA permit application on July 13, 1984 was deficient. 

(Swanson Affidavit, Exhibit C, at 8(j) to 8(m); 3/25/86 Transcript, 

at 110.) In addition, the revised closure plan submitted by CCCI 

on May 14, 1985, was also deficient. (Swanson Affidavit, Exhibit 

C, at 9; 3/25/86 Transcript, at 137-142; Prelim. Hearing, u.s. 

Exhibit 33.) Defendants' failure to submit an acceptable closure 

plan was a principal reason for this lawsuit. Only after four days 

of hearing did the defendants agree to submit an acceptable RCRA 

closure plan. (3/27/86 Transcript, at 157, 164-166.) 
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5. The Gary Facility Lost Its Interim Status On November 

8, 1985, When Defendants Failed To Certify Compliance With RCRA's 

Groundwater Monitoring and Financial Responsibility Requirements. 

As discussed at page 6 of this memorandum, Section 3005(e)(2) of 

RCRA, 42 u.s.c. §6925(e)(2), required the owner or operator of an 

interim status facility containing a land disposal unit to certify 

that the facility was in compliance with all applicable groundwater 

monitoring and financial responsibility requirements by November 8, 

1985, or interim status for land disposal would be terminated. The 

Gary facility contains a "land disposal" unit within the meaning of 

Section 3005(e)(2), because the undisputed facts establish that 

there is at least one surface impoundment at the facility into 

which hazardous waste has been placed. 

Section 3004(k) of RCRA, 42 u.s.c. §6924(k), defines 

the term "land disposal" to include: "(A)ny placement of such 

hazardous waste in a landfill, surface impoundment, waste pile, 

injection well, land treatment facility .••• " (emphasis added.) 

Thus, Section 3004(k) defines any surface impoundment or waste 

pile into which hazardous waste was placed as a "land disposal" unit. 

a. Surface Impoundments/Waste Piles at Gary Facility. 

Defendants have stipulated that there are four basin areas at the 

Gary facility. (Stip. Facts, at 19.) The RCRA Part A Permit Applica

tion submitted by defendants (Prelim. Hearing, u.s. Exhibits 29 and 30), 

indicate that there is a surface impoundment at the Gary facility. 

(3/25/86 Transcript, at 88.) In the RCRA Part B permit applications 

of July 13, 1984 and May 14, 1985, the defendants also indicated that 

the Gary facility contains a surface impoundment and a waste pile. 
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(Prelim. Hearing, u.s. Exhibits 31, 32; 3/25/86 Transcript, at 110-

113, 129-131). In addition, Hjersted admits that the defendants 

placed process waste, which contained spills and leaks of spent 

pickle liquor, a hazardous waste, into the Basin 19 area. (3/27/86 

Transcript, at 74-75, 77-78; 3/26/86 Transcript, at 108-110.) A 

hazardous waste under RCRA continues to be regulated as a hazardous 

waste unless it is "delisted" under procedures set forth in 40 CFR 

§§ 260.20 and 260.22. A hazardous waste cannot be made non-hazardous 

by attempting to mix, dilute, or treat it. (Id.) The defendants 

never applied for a delisting of the spent pickle liquor treated at 

the Gary facility. (3/25/86 Transcript, at 104-105; 3/27/86 Tran-

script, at 73-74). Consequently, under 40 CFR Parts 260 and 261, 

any spent pickle liquor spilled, leaked, or treated at the Gary 

facility and then pumped into Basin 19 remained a RCRA hazardous 

waste. 

The undisputed facts, therefore, establish that the 

defendants have placed hazardous wastes into Basin 19, an area of 

the Gary facility which they have designated as a "surface impound

ment" in their Part B permit applications. ":_I Since it is undisputed 

that the defendants placed hazardous waste into Basin 19 and that 

Basin 19 is a surface impoundment, the Gary facility contains a 

*/In addition, the United States will prove at trial that there 
- are other areas of the Gary facility which are "land disposal" 
units under RCRA. The defendants dispute whether these areas are 
regulated under RCRA; consequently the United States is not, in 
this motion, requesting that the Court determine how many land 
disposal units at the Gary facility are regulated under RCRA. The 
Court need only find that Basin 19 is a "land disposal" unit subject 
to RCRA in order to impose liability upon defendants here. 
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to the requirements of Section 3005(e)(2) of RCRA. 

b. Loss of Interim Status. Defendants have stipulated 

that they have not installed any groundwater monitoring wells at 

the Gary facility (Stip. Facts 20), and that they did not submit 

the required certification of compliance with the groundwater 

monitoring and financial responsibility requirements of RCRA on or 

before November 8, 1985. (!d., at 25.) As a result, the Gary 

facility's interim status terminated on November 8, 1985. (42 

u.s.c. §6925(e)(2); 3/25/86 Transcript, at 169-170.) 

6. Defendants Failed To Submit Acceptable RCRA Closure 

and Post-Closure Plans Within 15 Days After Termination of Interim 

Status. Since the Gary facility's interim status was terminated on 

November 8, 1985, the defendants were required to submit acceptable 

closure and post-closure plans by November 23, 1985. 320 lAC 

4.1-2l-3(c); 4.l-2l-8(c). Defendants did not comply with this 

requirement. (Stip. Facts, at 24.) 

III. DEFENDANTS ARE LIABLE UNDER SECTION 3008(a) OF RCRA, 42 U.S.C. 
§6928(a), FOR VIOLATIONS OF THE RCRA INTERIM STATUS REGULATIONS 
AT THE GARY FACILITY. 

In its second claim for relief, the United States alleges that 

the defendants violated a number of RCRA interim status regulations. 

As discussed at pages 6-7 of this memorandum, the applicable regula-

tions here are the State of Indiana regulations for which the State 

was granted final authorization by u.s. EPA on January 31, 1986. 

51 Fed. Reg. 3953. In order to establish liability under Section 

3008(a) of RCRA for violations of the interim status regulations, 
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the United States must establish the following elements: 

1. CCCI is an owner or operator of the Gary facility. 

2. Hjersted is an owner or operator of the Gary facility. 

3. The Gary facility is a hazardous waste treatment, 
storage, or disposal facility which is subject to RCRA. 

4. The defendants operated the Gary facility in violation 
of RCRA interim status regulations. 

The undisputed facts establish all the requisite elements for 

imposing liability under Section 3008(a) of RCRA, as is discussed 

below. 

1. CCCI is the owner and operator of the Gary facility. 

See discussion at page 29 of this memorandum. 

2. Hjersted is the operator of the Gary facility. See 

discussion at pages 19-26 of this memorandum. 

3. The Gary facility is a hazardous waste treatment, 

storage, and disposal facility which is subject to RCRA. See 

discussion at page 27 of this memorandum. 

4. Defendants have operated the Gary facility in violation 

of RCRA interim status regulations. During inspections of the Gary 

facility, Sally swanson of u.s. EPA and Theodore Warner of the 

Indiana State Board of Health noted a number of violations of the 

RCRA interim status regulations. These violations are summarized 

at pages 13-14 of this memorandum. See Swanson Affidavit, Exhibit C, 

at 11-12; Warner Affidavit, Exhibit B, at 5. 

In a certified answer filed on September 20, 1985, by 

defendant CCCI and signed by Hjersted in Cause No. N264 before the 

Environmental Management Board of the State of Indiana (Preliminary 

Hearing, u.s. Exhibit 45), the defendants admitted violations of 
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the contingency plan and operating record regulations. (Id., at 3, 

4). Defendants also admitted violations of the daily inspection, 

contingency plan, and groundwater monitoring requirements at a 

meeting with the Indiana State Board of Health. (3/26/86 Transcript 

at 30-36; Stip. Facts, at 20). 

In sum, since the undisputed facts establish that the 

defendants violated at least ten RCRA interim status regulations, 

defendants are liable for violating Section 3008(a) here. 

CONCLUSION 

Defendants CCCI and Hjersted have violated Section 3008(a) 

of RCRA, 42 u.s.c. §6928(a), and the implementing regulations by 

failing to submit and implement acceptable closure and post-closure 

plans for the Gary facility and by failing to operate the facility 

in compliance with applicable interim status regulations. For the 

reasons discussed above, this Court should enter summary judgment 

on the issue of liability against defendants. 

Respectfully submitted, 

JAMES G. RICHMOND 
United States Attorney 
Northern District of Indiana 

Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
(219) 937-5215 
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F. HENRY HABICHT II 
Assistant Attorney General 
Land and Natural Resources Division 

WILLIAM SIERKS 
Attorney 
United States Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Washington, D.C. 20530 

ted States Environmental 
rotection Agency 

Office of Regional Counsel 
230 s. Dearborn Street 
Chicago, Illinois 60604 
(302) 886-5348 

FRANCES L. McCHESNEY 
Office of Environment and Compliance 

Monitoring 
u.s. Environmental Protection Agency 
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washington, D.C. 20460 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

CONSERVATION CHEMICAL COMPANY OF ) 
ILLINOIS and NORMAN B. HJERSTED, ) 

) 
Defendants. ) _____________________________ ) 

AFFIDAVIT 

Civil Action No. 

I, William w. Simes, being first duly sworn, depose 

and say as follows: 

1. I am currently employed by the Lnited States 

Environmental Protection Agency (u.s. EPA) as an On-Scene 

Coordinator in the Emergency Response Section, Emergency and 

Remedial Response Branch, Waste Management Division. I have 

held this position since March, 1982. Prior to becoming an On-

Scene Coordinator, I was employed by the u.s E?A as a Field 

Investigator from February, 1980 until March, :982, and as an 

Environmental Protection Specialist from June, 1979 until 

February, 1980. 

2. From December, 1984, until January, 1986, I was 

employed as the On-Scene Coordinator at the u.s. EPA with 

responsibility for the conservation Chemical Company of Illinois 

site in Gary, Indiana. 

3. I have been employed as an On-Scene Coordinator 
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at approximately fifteen sites. My duties have entailed 

developing investigations to determine levels of site con

tamination, reviewing sampling, analytical and other investi

gative data, reviewing and modifying proposed remedial action, 

and coordinating all such activities for the site. 

4. I received a Bachelor of Arts in Geography from 

Chicago State University in 1976. I am a Certified Environmental 

Scientist for the United States Government. During my course 

of employment with u.s. EPA, I have taken numerous training 

courses concerning the implementation of various environmental 

statutes. 

5. Based upon my review of data concerning the 

Conservation Chemical Site (the Site) and almost daily visits 

thereto, I have observed that the Site consists of a triangular, 

four-acre parcel of land at 6500 Industrial Highway upon which 

a chemical recycling and/or hazardous waste terminal and treatment 

facility operated from 1967 until 1985. The site is bounded 

on the west and southeast sides by the Elgin, Joliet and Eastern 

Railroad right-of-ways and on the northeast side by a vacant 

industrial lot. The Gary Municipal Airport lies to the southeast. 

6. From 1967 until 1975, the facility operated as 

a producer of ferric chloride. The company accepted waste 

pickling liquor from metal finishers in tank cars and trucks. 

The liquor was treated with chloride to produce ferric chloride, 

which was then sold to waste water treatment facilities for use 
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as a flocculant. 

7. In 1975, the company ceased production of ferric 

chloride to begin operations as a hazardous waste terminal 

and treatment facility. The primary method of treatment involved 

waste neutralization. As a result of its inability to comply 

with federal hazardous waste management regulations, the 

company was forced into cessation of its hazardous waste 

treatment activities. 

8. Following the cessation of its hazardous waste 

treatment operations, the company redesigned its plant for 

reinstatement of its ferric chloride production and operated 

as such until directed by the u.s. EPA to cease on December 

19, 1985. 

9; Several remnants from its prior history as a 

petroleum oil refinery remain on the Site. They include the 

office/shop building, two concrete-lined pits, a distillation 

column, a forced draft cooling tower, a waste disposal pit 

referred to as the pie-shaped basin, and a number of drums and 
.--

tanks. The pie-shaped basin served as part of the oil refinery's 

waste water treatment system and was subsequently used as a 

·waste disposal pit by both the refinery and Conservation Chemical. 

Conservation Chemical has added several other features, including 

four storage tanks erected in November, 1985 to accomodate the 

waste no longer disposable in the surface 'land impoundments due 

to Conservation Chemical's failure to meet the requirements 

I 
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imposed by Section 213 of the Hazardous and Solid Waste Amendments 

of 1984. 

10. A total of thirteen bulk storage tanks containing 

metal-laden, cyanide-contaminated liquid wastes exist on the 

Site, located primarily along the nortwest side of the railroad 

spur directly across from the office/shop building. Two other 

cyanide storage tanks (the spherical tank and the cracking tower) 

are positioned directly adjacent to the building. The wastes 

in all these tanks resulted from Conservation Chemical's brief 

operation as a hazardous waste treatment facility and bear no 

relation to its ferric chloride production. Many of the tanks 

exhibit highly deteriorating conditions evidenced by punctures 

in the side and along the top of the tanks. ~any of the tanks 

exhibit extensive rusting and/or have partially destroyed tops. 

The manways on several of the tanks have had to be resealed 

with fiberglass due to their high potential for leakage. 

Anywhere from thirty to one hundred buried drums filled with 

cynanide contaminants have been unearthed on the north side 

of the facility in the course of ongoing Superfund cleanup. 

11. Two of the refinery-size storage tanks contain 

oil contaminated with PCBs: Tank #22 contains approximately 

137,514 gallons of asphaltic fuel oil contaminated with PCBs 

at levels between 45 ppm and 76 ppm. Tank #19 contains 

approximately 25,000 gallons of what is believed to be number 

six fuel oil. The material in Tank #19 is contaminated with 
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PCBs at levels up to 1256 ppm. Tank tl9 has a history of 

chronic leaking problems. 

12. The Site contains approximately 300 drums, 

two hundred sixty four of which are staged in the area located 

just north of the cyanide storage area. According to company 

records, one hundred ten of these drums are empty. The others 

are often overpacked and/or leaking severely. The majority of 

the drums are not placarded. The drums contain various, largely 

unidentified, industrial waste.materials. 

13. Located near the office/shop building is a sump 

pump into which the facility's waste materials were dumped. 

Rainwater also accuulated in the pump. Whenever the sump filled 

with waste and/or water, its contents were disposed of in 

any of several land surface impoundments. Evidence suggests 

that waste material from the sump was pumped into the pie-shaped 

basin and also into a former oil separator basin and onto the 

adjacent EJE Railroad property. Evidence also suggests that 

waste spilled from the EJE lagoon out into an adjacent swamp. 

When I arriyed on the Site, the facility disposed of its waste in 

a lagoon around Tank 119, where it mixed with the leakings from 

that tank. In late October, 1985, I ordered the company to cease 

this disposal, at which point waste was pumped into Tank #20, 

which leaked and allowed the waste to enter the environment. 

Conservation Chemical stopped pumping waste into Tank t20 on 

November 8, 1985 and began to pump it into two of the four new 

tanks until it ceased operations on December 19, 1985. My visits 
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to the site since December 19, 1985 indicate that CCCI has 

not received any additional hazardous waste at the site since 

that time. 

14. Analysis of samples from the four surface 

impoundments at the Gary site indicate the presence of high 

concentrations of toxic heavy metals, including chrome, 

cadmium, zinc, mercury arsenic and lead. 

15. The available information on the site and my 

own observations indicate that the four surface impoundments 

at the Gary site appear to be unlined. 

16. Due to the imminent threat to the environment 

and human health posed by the potential for a major release of 

cyanide which would then react with the highly acidic soil and 

waste products ~to. pred~ce .,the rtpifly~~tilli, . vaporous~~s~, • "'* ~ '! 

hydrogen cyanide, emergency action to remove the cyanide and 

acid wastes was undertaken by the u.s. EPA and completed in 

January, 1986. 

17. Conservation Chemical's continued, wrongful use of 

the surface impoundments and continued release of hazardous 

wastes into the environment through leakage without a permit 

consituted violations of the Resource Conservation and Recovery 

Act of 1976, and for this reason the u.s. EPA ordered the 
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facility to cease all operations on December 19, 1985. 

Sworn to and signed before me 
this (0 day oflsrnary, 1986 

h~tel 

-. 
My commission expires: ?1&{& ??:? /9£{; 

-·r I 
~-
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

THE UNITED STATES OF AMERICA 

Plaintiff 

vs. 

CONSERVATION CHEMICAL COMPANY OF 
ILLINOIS, A MISSOURI CORPORATION 
AND NORMAN 8. HJERSTED 

Defendants 

I 
) 

I 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF TED F. WARNER 

Ted F. Warner, being sworn on oath, deposes and says: 

1. I am an environmental scientist employed by the Compliance 
Monitoring Section, Division of Land Pollution Control, Indiana 
State Board of Health (ISBH). I have been.employed by the ISBH 
in various capacities, most of them related to field inspections 
of facilities with the potential to pollute the environment, for 
13 years. 

2. I received a Bachelor of Science degree In Environmental Health 
from Indiana State University in 1973. During my employment 
with the ISBH, I have received substantial on-the-job training 
and have attended numerous courses and workshops relating to my 
work as a field Inspector. I have received special training in 
the application of rules adopted by U.S. Environmental 
Protection Agency (EPA) under the Resource Conservation and 
Recovery Act (RCRA), and similar rules adopted by Indiana under 
parallel State statutes, Including those applicable to 
facilities thit have achieved "1nter1• status• under RCRA. 

3. A principal part of my job responsibilities over the past five 
years has been to conduct Inspections of facilities In Interim 
status that transport, treat, store, or dispose of hazardous 
wastes to determine their compliance with the interim status 
standards set forth in 40 CFR Part 265 and parallel State rules 
at 320 lAC 4. I have Inspected over 100 such facilities, both 
under a contractual arrangement between the ISBH and the 
u.s. EPA and on behalf of the ISBH, which now administers 
portions of the federal hazardous waste program In Indiana. 
These Inspections were to dete .. lne the facilities' compliance 
wl th ~ st.,.., cis. .1 have tn1Ua~"' - !'eiiDI'b lndtnv 
to enforcement actions against those I observed to be out of 
comp 1 lance. 

4. The Conservation Chemical Company of Illinois (CCCI) facility, 
at 6500 Industrial Highway, Gary, Indiana, Is one such 
facility. It Is subject to the Interim status requirements set 
forth In 320 lAC 4. I Inspected the facility on March 25, 1985, 
for the purpose of dete .. lnlng Its coopllance with those 
requirements. The facility has obtained an Identification 
number from U.S. EPA to wit: IND 040888992. While Inspecting 
the facility, I observed a substantial number of violations of 
those standards by the owners and operators. 
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5. The violations I observed Include the following: 

a. Pursuant to JZO lAC 4·6 (40 CFR Z65.15(d)), the owner or 
operator shall record Inspections In an Inspection log. 
Based on my observations, CCCI has not recorded dally 
Inspections of the areas subject to spills In an Inspection 
log. 

b. Pursuant to JZO lAC 4-6 (40 CFR Z65.52(e)), the contingency 
plan shall Include a list of all emergency equipment at the 
facility, location of equipment, physical description of 
each Item on the list, and a brief outline of its 
capabilities. Based on my review of the plan, CCC! has not 
Included a brief outline of the capabilities of all 
emergency equipment In the contingency plan. 

c. Pursuant to 320 lAC 4-6 (40 CFR 265.73(b)(l)), the 
operating record shall contain a description and the 
quantity of each hazardous waste received and the method(s) 
and date(s) of each waste's treatment, storage, or disposal 
at the facility as required by Appendix 1 of 40 CFR 265. 
Based on my review of the record, CCCI has not provided a 
description and the quantity of each hazardous waste 
received and the method(s) and date(s) of each waste's 
treatment, storage, or disposal at the facility as required 
by Appendix 1 In operating record. 

d. Pursuant to 320 lAC 4-6 (40 CFR 265.14(b)), security 
measures shall Include 24-hour surveillance or an 
artificial or natural barrier around the facility with a 
means to control entry. Based on my observations, CCCI has 
not provided security measures which Include 24-hour 
surveillance or an artificial or natural barrier around the 
facility with a means to control entry. There is no 
controlled entry at the facility and the fence is in bad 
repair. 

e. Pursuant to 320 lAC 4-6 (40 CFR 265.31), the owner or 
operator shall manage hazardous wastes to prevent fire, 
explosion, or release of hazardous waste or hazardous waste 
constituents on premises which could threaten huaan health 
or the environment. Based on my observations, there Is 
evidence of the release of hazardous waste or hazardous 
waste constituents on premises which could threaten ~uman 
health or the environment. This release occurred .nen the 
surface impoundments were allowed to overflow. 

f. Pursuant to IC 13-7-4-l(c), no person shall deposit any 
contaminants upon the land In such place and manner which 
creates, or which would create a pollution hazard. Based 
on my observations, CCCI has deposited contaminants upon 
the land. This deposition is a result of the overflow of 
the surface Impoundment, and the spillage from tank 
number 1g which Is leaking, and the spillage which has 
occurred In the general operating area. 

g. Pursuant to 320 lAC 4·6 (40 CFR 265.56(b)), whenever there 
Is a release of hazardous waste, the emergency coordinator 
must Immediately Identify the character, exact source, 
..ount, and a real extent of any released materials. Based 
on my observations, CCCI has not Identified the spilled 
.. ter1al at the facility. 
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h. Pursuant to 320 lAC 4-6 (40 CFR 265.222), a •iniOUM of 
60 em. (two feet) of freeboard shall be maintained in the 
surface impoundment. Based on •Y observations, CCCI.has 
not maintained a miniOllm of 60 c•. (two feet) of freeboard 
in the hazardous waste surface impoundment. 

i. Pursuant to 320 lAC 4-6 (40 CFR 265.223), earthen dikes 
shall have a protective cover. Based on my observations, 
CCCI has not provided a protective cover for earthen dikes 
at the surface impoundments. 

jo Pursuant to.320 lAC 4-6 (40 CFR 265o90), the owner or 
operator of a surface impoundment which is used to manage 
hazardous waste must implement a groundwater monitoring 
program capable of determining the facility's impact on the 
quality of iroundwater in the uppermost aquifer underlying 
the facility. Based on my observations, CCCI has not 
implemented a groundwater monitoring program for the 
surface impoundments. 

6o Many of the tanks on the facility were leaking and there is 
overall evidence of substantial spills or releases of tank and 
surface impoundment contents onto the ground both on and off the 
foci lity. 

FURTHER AFFIANT SAYETH NOT 

ATIEST: Q zE u1Aa<-f-Y 
Subscribe~. and sworn to before me 
this I 0 ..:. day of January, 1986o 

Not~C(!y~.~~ 
My c011111ission expires$.& 0 0

) K /7 fk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendant. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) 
) 
) 
) 
) ______________________________ ) 

AFFIDAVIT OF SALLY K. SWANSON 

Sally K. Swanson, being sworn on oath, deposes 

and says: 

1. My name is Sally K. Swanson. I am a resident 

of Illinois. I have a B.A. from Augustana College, Rock Island, 

Illinois. 

2. I have been employed by the United States 

Environmental Protection Agency's Region V since March, 1980. 

From January, 1982 to December, 1985, I have held the position 

of Environmental Protection Specialist: first in the Technical, 

Permits and Co~pliance Section, Waste Management Branch, Waste 

Management Division and subsequently in the RCRA Enforcement 

Section, Hazardous Waste Enforcement Branch, Waste Management 

Division. From December, 1985 to the present, I have held the 

position of Chief, Enforcement Programs Unit 2, Hazardous Waste 

Enforcement Branch, Waste Management Division. 
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3. As Environmental Protection Specialist, I was 

responsible for, nmong other things, overseeing state insp~c-

tions of hazardous waste management facilities for compliance 

with the Resource Conservation and Recovery Act (RCRA), conducting 

such compliance inspections myself and overseeing state enforce-

ment programs pursuant to RCRA in the State of Indiana. 

4. I have reviewed documents submitted to the u.s. 

Environmental Protection ~:..gency (U.s. EP:O.) by the Conservation 

Chemical Company of Illinois (CCC!). On August 18, 19AO, CCCI 

filed notification of its hazarnous waste activities as a 

transporter and as an owner and operator of a treatment, storage, 

and disposal facility as required by Section 3010 of RCRA. On 

~<ovember 19, 1980, CCCI submitted Part A of its hazardous 

waste permit application as required hy Section 3005. 

Submission of those documents allowed CCCI to attain interi~ 

stat11s. The facility is subject to the interim status standards 

of 40 CPR Part 265. Those docu~ents indicate that CCCI is a 

Missouri corporation which owns and operates the hazardous 

waste facility---located at 6500 Industrial Highway, Gary, Indiana. 

5. CCCI's Part A application identified the 

facility's hazaraous waste storage capacity as follows: 

' 

- container storage - 100,000 gallons 
tanK storage - 620,000 gallons 

- treatment in tanks - 25,000 gallons per day 

6. CCCI's Part A application listed the 

facility's waste streams and estimated the annual quantity 

of waste as follows: 
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F002, F003 - 260 tons, storage in tanks 
K063 - 2,000 tons, storage in tanks 

- 285 tons, storage in tanks 
- 15 tons, storage and treatment 

in tanks 

7. By letter of December 22, 1983, u.s. EPA 

requiren CCCI to submit Part ~ of its hazardous waste 

permit application by no later than June 20, 1984. u.s. 

EP~ received CCCI's Part B application on July 13, 1984. 

8. U.S. EPA determined that CCCI's Part B 

application was deficient. By letter of January 30, 

1985, U.S. EPA notified CCCI of at least 13 neficiences: 

a. Inconsistencies between Part A and Part B 
of the permit application regarding processes, 
·~esign capacity, and hazardous waste~ treated, 
stored, or disposed; 

b. Failure to include a topographic map of the 
facility; 

c. Inadequate waste analysis plan that din not 
address all wastes CCCI indicaten that it 
handled; 

d. Failure to submit information about the waste 
piles ana surface impounnments located at the 
facility; 

e. tnadequate technical nata for a proposed 
~ncineration unit; 

f. Failure to comply with 40 CFR §264.175 concerning 
containment system requirements for the container 
storage area; 

g. Failure to provide tanks with controls to prevent 
overfilling or to provine a compliance schedule for 
installing such controls; 

h. Failure to submit information regarning the 
protection of the groundwater from hazardous 
waste in the surface impoundments and waste 
pile at the facility; 

i. Failure to provide information concerning 
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respiratory protection training provided to 
employees entering enclosed areas, such as 
tanks; 

j. Incomplete and inadequate closure plan with 
respect to (1) the container storage areas, 
(2) the tanks, discharge control equipment, 
and discharge confinement structures, and (3) 
the waste piles, surface impoundments, and 
proposed incinerator. Inadequate post-closure 
plan for the waste pile and surface impoundments; 

k. Failure to provide a schedule for the final year 
of closure; 

1. Failure to document closure cost estimates; and 

m. Failure to include in the closure cost estimate 
all associated costs necessary to perform all 
closure procedures. 

9. CCCI submitted a revised Part B application on 

May 14, 1985. The revised application is also deficient, 

although the final report on the application is not yet 

completed. 

10. In correspondence from CCCI of January 3, 1986, 

and at a meeting on December 20, 1985, with representatives 

of the u.s. EPA, Norman J. Hjersted, President of CCCI, stated 

that CCCI would cease operation at the Gary facility by 

December 20, 1985. 

11. As part of my duties, I inspected the CCCI 

facility on June 22, 1983 and conducted an oversight visit on 

January 4, 1984. On those days I observed, in addition to 

numerous violations of the RCRA interim ·status standards, two 

surface impoundments at the facility. These two surface 

impoundments are identified in CCCI's Part B application as 
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Basin T-22 and the "pie basin". In addition, the Part B appli

cation identifies one other surface impoundment, Basin T-19. 

Inspections of the State of Indiana have revealed a fourth 

surface impoundment, located immediately adjacent to the CCCI 

site on land owned by the Elgin, Joliet, and Eastern Railroad, 

which has been used by CCCI for hazardou~ waste disposal. 

Because CCCI has disposed of hazardous waste in on-site surface 

impoundments, the CCCI facility is a hazardous waste land 

disposal facility under RCRA. 

12. During the January 4, 1984 facility inspection, 

I determined, based on field observations and information 

provided by facility personnel, that CCCI had not installed a 

groundwater monitoring system as required by RCRA. 

13. Because CCCI failed to certify compliance with 

the groundwater monitoring and financial responsibility 

requirements, its interim status for operation of a land 

disposal facility terminated as of November 8, 1985. 

14. CCCI did not submit to u.s. EPA and the State 

of Indiana an adequate closure plan at least 180 days prior 

to December 20, 1985, the date on which the last shipment 

of hazardous waste was received at the CCCI facility, according 

to Mr. Hjersted. CCCI did not submit an adequate closure 

plan for its land disposal units by November 23, 1985 (15 

days after termination of interim status for the land disposal 

units). 
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15. On December 20, 1985, I attended a meeting with 

Norman Hjersted concerning the Gary CCCI facility at u.s. EPA's 

offices in Chicago. At that time, Mr. Hjersted acknowledged the 

existence of surface impoundments at and adjacent to the facility, 

and in fact marked the location of one such impoundment on the 

map which is attached as an exhibit to the complaint in this 

case. Mr. Hjersted also acknowledged that he is both president 

and principal shareholder in CCCI. During the meeting, Hjersted 

also stated that he would suspend operations at the Gary facility 

by December 20, 1985. He also stated his intention to remove the 

valuable assets and records of the firm from the site to a 

warehouse in Missouri. 

FURTHER AFFIANT SAYETH NOT. 

ATTEST ~;L{Uyfi · Si, v(:L. 'V'v "x(; 'c--

,.,. ~ --·~· 
Subscrib1p and sworn to before me 
this ~a~ of February, 1986. 

Notary PUbic ' j 

My commission expires -~~~~~~~£~1~2~t~'~'· 1 ) 



U.S. Department of Justice 

DTB:WRS:twc 
90-~~~h---------------------------------------------------

Richard E. Timmons, Clerk 
United States Di strict Court 
Northern District of Indiana 
507 State Street 
Hammond, Indiana 46320 

Washington, D.C. 20530 

December 19, 1986 

Re: United States v. Conservation Chemical Company 
of Illinois, et al., Civ. No. H86-9 (Judge Moody) 

Dear Mr. Timmons: 

Enclosed for filing please find an original and one 
copy of the United States' Motion to Strike Jury Trial Demand 
and Memorandum in Support Thereof in the above case. Thank you 
very much for your cooperation. 

By: 

Enclosure 

cc: Andrew Baker, Esq. 
Jonathan McPhee, Esq. 
Louis M. Rundio, Esq. 
Maureen Grimmer, Esq. 
Sally Swanson, U.S. EPA 

Sincerely, 

Assistant Attorney General 
Land and Natural Resources Division 

/Jf // . [. I 

1~/'{a~z:Y'"~ J c.c/ ).:-
William Sierks, Attorney 
Environmental Enforcement Section 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. H86-9 

CONSERVATION CHEMICAL 
COMPANY OF ILLINOIS 
and NORMAN B. HJERSTED, 

l 
l 

Defendants. l 
-----------------

ORDER 

AND NOW, this day of , 198 , having 

considered the United States' Motion to Strike and Memorandum 

in Support thereof and defendants' responses, it is herehy 

ORDERED that the defendants' joint demand for a jury trial be 

stricken. 

JAMES T. MOODY, JUDGE 
United States District Court 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL 
COMPANY OF ILLINOIS 
and NORMAN B. HJERSTED, 

) 
) 

l 
) 
) 
) 
) 
) 
) 

Defendants. ) 

CIVIL ACTION NO. H86-9 
JUDGE MOODY 

__________________ ) 
UNITED STATES' MOTION TO STRIKE JURY TRIAL DEMAND 

Plaintiff, United States of America, moves this Court, 

pursuant to Rule 39(a)(2) of the Federal Rules of Civil Procedure, 

to enter an order striking the demands of defendants, Conservation 

Chemical Company of Illinois and Norman B. Hjersted, for a jury 

trial. The demands for a jury are inappropriate because plaintiff's 

causes of action are in equity and so are not triable by a jury. 

WHEREFORE, for the reasons set forth in the attached 

Memorandum of Points and Authorities, the United States requests 

that this Court enter an order striking defendants' demands for 

a jury trial. 

Respectfully submitted, 

F. HENRY HABICHT II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 



By: 

Dated: December • 1986 

- 2 -

JAMES G. RICHMOND 
United States Attorney 

far the Northern District 
of Indiana 

ANDREW B. BAKER 
Assistant United States Attorney 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
(219) 937-5215 

Attorney, Environmental Enforcement 
Section 

Land and Natural Resources Division 
U.S. Department of Justice 
washington, D.C. 20530 
(202) 633-4160 

~~-~c. ~ ~tc/f1 0 '~ :/// 0-

0ffice of Environment 
and Compliance Monitoring 

U.S. Environmental Protection Agency 
401 M Street, S.W. 
washington, D.C. 20460 

JONATHAN McPHEE 
Assistant Regional Counsel 
U.S. Environmental Protection 

Agency, Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 



UNITED STATES DISTRICT COIJRT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) CIVIL 
) 

CONSERVATION CHEMICAL ) JUDGE 
COMPANY OF ILLINOIS ) 
and NORMAN B. HJERSTED, ) 

) 
Defendants. l 

ACTION 

MOODY 

UNITED STATES' MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE JURY TRIAL DEMAND 

INTRODUCTION 

NO. H86-9 

The United States filed this action on January 6, 1986, 

against defendants Conservation Chemical Company of Illinois (CCCI) 

a n d No rm a n B • H j e r s ted ( H j e r s ted ) u n de r Sect i on s 3 0 0 8 ( a ) and ( g ) 

of the Resource Conservation and Recovery Act,~ amended (herein-

after "RCRA"), 42 u.s.c. §§ 6928(a) and (g), for injunctive relief 

and for the i m po s i t i on of c i vi l pen a lt i e s • S pe c if i cal l y the United 

states seeks an order enjoining defendants from placing hazardous 

wastes into four land disposal units, requiring defendants to 

submit and implement proper closure and post-closure plans for 

those units and the facility as a whole, requiring defendants to 

comply with other "interim status" regulations under RCRA, and 

enjoining the operation of the facility until defendants properly 

close the facility or obtain a final hazardous waste facility 

permit under RCRA. The United States also seeks an order imposing 

c i vi l penal t i e s f o r defend a n t s ' vi o l at i on s of R C R A • 
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On January 22, 1986, both defendants filed a demand for 

a jury trial. */ The statutory causes of action and the relief 

sought by the United States in this case are equitable in nature; 

thus, neither defendant is entitled to a jury trial. This conclusion 

is supported by federal court decisions both under RCRA and under 

other environmental statutes. The United States, therefore, moves 

this Court, pursuant to Rule 39(a)(2) of the Federal Rules of Civil 

Procedure, for an Order that strikes defendants' jury demand and 

rules that neither of the defendants is entitled to a jury trial 

in this action. 

ARGUMENT 

THERE IS NO ENTITLEMENT TO A JURY 
TRIAL IN THIS PROCEEDING BECAUSE 
THE CLAH~S OF. THE .UNITED STATES 

ARE EQUITABLE IN NATURE 

A. There Is No Right To A Jury Trial For 
Actions In Equity. 

The Seventh Amendment to the United States Constitution 

provides a right to a jury trial in civil actions at "common law." 

It is well established, however, that the Seventh Amendment jury 

trial right does not apply to cases involving purely equitable 

rights and remedies. See, ~. Ross v. Bernhard, 396 U.S. 531, 

533 (1970); Katchen v. Landy, 382 U.S. 323, 336-37 (1966). As the 

Eighth Circuit stated in Klein v. Shell Oil Co., 386 F.2d 659, 

662-63 (8th Cir. 1967): 

*I On January 22, 1986, counsel for defendants filed a Notice of 
Appearance and a Jury Demand. A copy is attached as Exhibit A. 

In this Court's March 21, 1986 Order, this cause was scheduled for 
a bench trial on September 8, 1987. 
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(N)one of these cases, or others pertinent to the 
jury-trial issue, insures the right to a 
jury trial where, as here, purely equitable, 
as distinguished from legal, or a combination 
of legal and equitable relief is sought. 

As discussed in the next two sections of this memorandum, the United 

States seeks only equitable relief in this action; consequently, 

there is no entitlement to a jury trial. 

B. Injunctive Remedies Under 
Section 3008(a) of RCRA 
constitute Equitable Relief. 

In this case, the United States seeks an injunction to 

prevent further violations of RCRA and its regulations at defendants' 

hazardous waste facility. The United States Supreme Court, in United 

states v. Louisiana, 339 U.S. 699, 706 (1950), has held that an 

injunction is an equitable remedy for which there is no right to a 

jury trial under the Seventh Amendment. Since the United States' 

claim under Section 3008(a) of RCRA is for injunctive relief, the 

remedy sought here is an equitable remedy. 

In several decisions involving claims for injunctive relief 

under Section 7003 of RCRA, 42 U.S.C. § 6973, federal courts have 

held that there is no right to a jury trial. Section 7003 of RCRA 

authorizes the United States to seek injunctive relief when there 

is an imminent and substantial endangerment to health or the environ-

ment. Section 7003 provides, in part: 

[U]pon receipt of evidence that the past or present 
handling, storage, treatment, transportation or 
disposal of any solid waste or hazardous waste may 
present an imminent and substantial endangerment to 
health or the environment, the Administrator may bring 
suit on behalf of the United States in the appropriate 
district court ••• to restrain such person from such 
handling, storage, treatment, transportation or dis
posal, to order such person to take such other action 
as may be necessary, or both. 
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The courts have, without exception, held that Section 7003 

i s pu re l y e q u i tab l e and does not con f e r a r i g h t to j u r y t r i a l. I n 

United States v. Northeastern Pharmaceutical and Chemical Company, 

~. 19 E.R.C. 2186 (W .D. Mo. 1983), the United States sought 

injunctive relief under Section 7003 of RCRA and reimbursement of 

its costs incurred in responding to a release of hazardous wastes 

at a hazardous waste site under Section 107 of the Comprehensive 

Environmental Response, Compensation, and Liability Act ("CERCLA"), 

42 U.S.C. ~ 9607. The Court engaged in a thorough analysis of the 

type of relief sought by the United States. In denying defendant's 

jury demand, the Court concluded that the United States sought purely 

equitable relief in that case, even though the injunction sought 

would required the expenditure of money by the defendant. _!i., 19 

E.R.C. at 2189. 

Similarly, in United States v. Reilly Tar and Chemical Co., 

20 E.R.C. 1052 (D. Minn. 1983), the United States sought injunctive 

relief under Section 7003 of RCRA enjoining Reilly Tar from further 

pollution of the environment and an order requiring Reilly to finance 

the restoration of closed drinking water wells. The Court determined 

that such injunctive relief was an equitable remedy: 

The Court does not agree with [defendant's] 
characterization of the United States' suit against 
it as being legal rather than equitable •••• [R]elief 
requested by the United States is injunctive, in 
that it seeks an order enjoining [defendant] from 
further disposal of waste, and directing [defendant] 
to finance the monitoring and maintenance necessary 
to verify containment and clean-up of the affected site. 

Id. at 1056. 
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In United States v. Conservation Chemical Company, Civ. 

No. 82-0983-CV-W-S, (attached as Exhibit B) the United States also 

sought injunctive relief under Section 7003 of RCRA requiring 

defendants to remedy the environmental damage caused by hazardous 

wastes that had been treated, stored, or disposed at the site. The 

United States also sought the recovery of cleanup costs incurred 

under Section 107 of CERCLA. The Court adopted the Special Master's 

recommendation that defendants' jury demand be stricken: 

There is no Constitutional right to a jury trial 
on a claim for an injunction because the relief 
sought is equitable in nature. See U.S. v. State 
of Louisiana, 339 U.S. 699, 706 \1950); Kennedy v. 
Rubin, 254 F. Supp. 190 (N.D. Ill. 1966); Wright & 
Miller, Federal Practice and Procedure, Civil Section 
2308, Vol. 9, p. 41. In U.S. v. State of Louisiana, 
supra, at 706, the Supreme Court held that jury 
trials are totally inappropriate where the equitable 
remedy of injunction is sought. "Louisiana 1 s motion 
for a jury trial is denied. We need not examine it 
beyond noting that this is an equity action for an 
injunction and an accounting. The Seventh amendment 
and the statute ... are applicable only to actions at 
law. " 

Special Master's recommendation at 5-6. See also United States v. 

Mottola, 605 F. Supp. 898, 913 (D.N.Y. 1985), and cases cited therein. 

The injunctive relief sought in this case, like the relief 

sought in the decisions discussed above, is purely equitable. The 

defendants have operated the Gary facility in violation of the require-

ments of RCRA. The United States seeks an order requiring the defen-

dants to comply with the groundwater monitoring, closure, and other 

RCRA requirements applicable to their hazardous waste facility. 

Because the injunctive relief sought here under Section 3008(a) of 

RCRA is purely equitable, defendants have no right to a jury trial. 
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C. Civil Penalties Under Section 
3008(g) of RCRA Constitute 
Equitable Relief. 

Section 3008(g) of RCRA establishes that any person 

who violates certain provisions of RCRA is liable for civil 

penalties. The question of whether a person has a right to a 

jury trial in cases seeking civil penalties under Section 3008(g) 

of RCRA, 42 u.s.c. § 6928(g), has not been litigated. The issue, 

however, has been extensively litigated under the civil penalty 

provision of the Clean Water Act, 33 U.S.C. § 1319(d). See United 

States v. Tull, 769 F.2d 182, 186 (4th Cir. 1985), cert. granted, 

106 S. Ct. 2244 (1986); United States v. M.C.C. of Florida, Inc., 

77 2 F • 2 d 15 0 1 , 15 0 7, re h ' g denied, 77 8 F • 2 d 7 9 3 ( llt h C i r. 19 8 5) ; 

United States v. Lambert, 19 E.R.C. 1055 (M.D.Fla. 1983); United 

States v. Ferro Corporation, 627 F. Supp. 508, 510 (M.D.La. 1986). 

These courts have held that Section 309(d) of the Clean Water Act, 

the c i vi 1 penalty pro vi s i o n, i s e quit a b 1 e and t h u s does not g i v e 

rise to a right to a jury trial. But see United States v. J.B. 

W i 11 i a ms Co. , Inc. , 4 9 8 F. 2 d 414, 4 21 ( 2 d C i r. 19 7 4) and cases 

cited therein. (Alleged violation of a Federal Trade Commission 

cease and desist order). 

The reasons why such civil penalties are equitable in 

nature is best summarized by the Court in Lambert: 

The penalty, however, is not analogous to a typical 
damage remedy for at least three reasons. First, 
there is no private recipient of the award. Second, 
the amount of the award is left to the court's 
discretion and is not linked to any measurable injury. 
Finally, the apparent purpose of the award is to deter 
violations of the statutory scheme. For these reasons 
the court concludes that the civil penalty is not the 
functional equivalent of a damage remedy. 
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19 E.R.C. at 1055. This Court should apply the same reasoning to 

civil penalties sought by the United States here under Section 

3008(g) of RCRA, 42 U.S.C. 9 6928(g). 

In Tull, the defendant, citing the J.B. Williams decision, 

argued that he had a right to a jury trial because the government 

was seeking civil penalties under the Clean Water Act. Rejecting 

Tull 's argument, the Fourth Circuit dealt with the contrary 

authority represented by J.B. Williams by stating: 

First, we note that the Supreme Court has left open 
the question ••• whether the seventh amendment has no 
application to government litigation at all. (citation 
omitted). [E]ven assuming that the seventh amendment 
applies to government litigation, the fact that the 
government is suing to collect statutory penalties 
does not require a jury trial. The Supreme Court has 
not gone "so far as to say that any award of monetary 
relief must necessarily be legal [as opposed to equit
able] relief" for purposes of determining the right to 
a jury trial. •• Here the penalties are within the 
district court's discretion; the government is not 
suing to collect a penalty analogous to a remedy at 
law, but is asking the district court to exercise 
statutorily conferred equitable power in determining 
the amount of the fine ••• Nor are the penalties simply 
equivalent to punitive damages in actions at law. 
Here the assessment of penalties intertwines with the 
imposition of traditional equitable relief. 

769 F.2d at 187. Again, these arguments are equally applicable 

to c i vi l pen a lt i e s u n de r R C R A • 

In the present case, the United States is requesting 

that the Court exercise its equitable jurisdiction, conferred by 

RCRA, to impose a civil penalty. The relief sought does not 

make available the right to trial by jury. 
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CONCLUSION 

Si nee the United States seeks only equitable relief, 

there is no right to a jury trial in this action. Accordingly, 

this motion should be granted and defendants' demand for a 

jury trial should be stricken. 

By: 

R e s pe c t f u l l y sub m i t ted , 

F. HENRY HABICHT I! 
Assistant Attorney General 
Land and Natural Resources Division 
u.s. Department of Justice 
Washington, D.C. 20530 

JAMES G. RICHMOND 
United States Attorney for the 

Northern District of Indiana 

AND R E\< B • BAKE R 
Assistant United States Attorney 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
(219) 937-5215 I -
a,/;~!!td_-yy:_c &/de 

WILLIAM R. SIERKS 
Attorney, Environmental Enforcement 

Section 
Land and Natural Resources Division 
U.S. Department of Justice 
washington, ll.C. 20530 
(202) 633-4160 

~r:"R-;r('o:~Nff(F'(F-~-'-'·· urL >=:.:./,c:,;M:.-c:-,~_,H"{;..;fo,N,;;~;;Y;:...::c:~"'.· ·:.-:c.:;"'-::::;;z..r_"0/.2-Y~ki~>; !.1 

Office of Environment 
and Compl i a nee Monitoring 

u.s. Environmental Protection 
401 M Street, S.W. 
washington, D.C. 20460 

Agency 



Date: December • 1986 
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JONATHAN McPHEE 
Assistant Regional Counsel 
u.s. Environmental Protection 

Agency, Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 
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NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 

l 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) _________________________ ) 

CERTIFICATE OF SERVICE 

I hereby certify that, on this;J-]iday of December, 1986, 

I served a copy of the attached Motion to Strike Jury Demand and 

Memorandum in Support thereof by U.S. Mail with proper postage, 

fully prepaid, upon counsel for defendants, addressed to: 

Louis M. Rundio, Esq. 
McDermott, Will & Emery 
111 West Monroe Street 
Chicago, Illinois 60603 

Maureen Grimmer 
Eichhorn, Eichhorn & Link 
200 Russell Street 
P.O. Box 6328 
Hammond, Indiana 46325 

William Sierks, Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
washington, D.C. 20530 
(202) 633-4160 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL 
COMPANY OF ILLINOIS 
and NORMAN B. HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JURY DEMAND 

No. HB6-9 

Defendants hereby demand trial by jury. 

McDermott, Will & Emery 
111 West Monroe Street 
Chicago, Illinois 60603 
(312) 372-2000 

Exhibit A 

~,dat 1?~~1. 
Louis M. Rundio, Jr. ,;n 
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llJ TilL w;r·n;ll c.rA·p:,.; IJI~TI~!Cl cr,r;l:; ,.,ll~ Tl1'. 
wfC'Tf:Rr> ll!STIOCT UF MIS~CJ11Pl 

ld:.Srt.fW Ll!VJ:;IUN 

U~ITED STATES OF AM~RICA, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. No. 82-0983-CV-W-5 

CONSERVATION CHEMICAL COMPANY, 
e t a 1 . , 

nefencla."\ts. 

SPECIAL MASTER'S RECOMME~uATION 

REGARDING GENERAL llYNAMICS CORPOR~TION'S 
DEMAND FOR A JURY TRIAL 

. Thi::d-pa::ty defendant General Dynamics Co::porat irJr) 

("Ger1eral Dynamics") on January 14, 1985 filed a written demand 

for a jury trial, which demand has been joined by seve::al 

third-party defendant generato::s in their answers to third party 

complaints. None of the seven defer1dants named in the original 

complaint have ever filed a demand for- trial by jury. Gener-al 

Dynamics' r-equest was scheduled for oral argument befo::e the 

Special Master on April 24, 1985. At the hearing, the origindl 

defendant generators orally joined in the request for a jury 

trial on the third pa::ty complaints if a jury would be afforded 

for all phases of the trial including the original complaint. 

The plaintiff opposed the demand for a jury trial, as did the 

third-party defendant insurance r.ompanies. The oral demand made 

by the original defendant generators at the hearing ~~s not 

timely or in compliance with Federal Rules of Civil Procedure, 

Rule 38(b). It is not clear whether the demand of General 

-1-

Ekhibit B 



Dynamics or other third party defendants was timely, although 

the plaintiff asserts that such demands were not filed within 10 

days of service of the last plea•ling directed to the issue for 

which jury trial is requested. ~ssuming arguendo that the 

demands were timely filed, the S~eciAl Master nevertheless 

recommends that the request he denied. 

I. CONSTIT<JTIONAL FRAMEWORK 

The Seventh knendment to the u.s. Constitution prov{,jes 

that "[in] suits at common law, where the value in controversy 

shall exceed twenty dollars, the right of t::i-ll i)y jury shall :,e 

pr:eserved • " u.s. Const. Amend. VII. Th8 Seventh Amendment 

effC!ctively sets out an historic'>l test for determining whether 

the:: e i .; a Li •J h t to a j u r y trial. If the claim in q•Jestian is 

one which would have been hea::d at common law (before the merge:: 

of law and equity), there is a right to a ju::y trial. Wri~ht & 

Miller, Federal Practice and Procedure, Civil Section 2302, Vol. 

8, p. 14-15. If, on the other hand, the claim would have been 

tcied in the courts of equity prior: to the adOi)tian of the 

Seventh kmendment, the::e is no right to a j u::y t!:"ial. Id. at 

1 5. 

Although the language of the Seventh Amendment seems mecely 

to pr:esecve the right to a ju~y trial as it existed 1n 1791, it 

is well settled that the eight to a ju~y trial extends beyond 

the common law forms of action that existed at that time. See, 

?'rsons v. Bedfocd, 3 Pet. (28 U.S.) 433, 446-447 (1'330). If a 

n~w cause of action is cceated by Congcess, the courts must look 

-2-



to the nea~est historical analoyy t•J ~~cide whether there is a 

right to a jury trial. Wright & Mille~, federal Practice and 

Procedure, Civil Section 2302, Vol. 8, p. 16; Parsons v. 

Redford, 3 PeL (28 u.s.) 433, 446-447 (1830). In Curtis v. 

Loether, ;15 u.s. 193 (1974), the Supreme Court made clear how 

the Seventh Amendment appl i•?S to new statutes passed by 

Congress: 

The Seventh Amendment does apply to 
actions enforcing statutory rights, an~ 
requires a jury trial upon demand, if the 
statute creates legal ,r:i9hts and 
remedies, 0nforceable in an action for 
damages tn the ordlnary courts of law. 

415 u.s. at 195 (emphasis added). 

Thus, if the new cause of action is "legal" in nature (in the 

sense that it creates legal rights enforceable in an actia•l far 

damages), t~ere is a constitutional riqht to a jury trial; if it 

is equitable in nature, there is no riyltt to a jury trial unless 

provided by Congress. It is well established that the Seventh 

~mendment jury trial right does n6t apply to cases in which a 

party raises purely equitable claims. Ross v. Bernhard, 396 

u.s. 531, 533 (1970); Katchen v. Laudy, 382 u.s. 323, 336-37 

(1966) and Klei~ v. Shell Oil Co., 386 F.2d 659, 662-63 (8th 

Cir. 1967) ([Nothing] " insures the riyht to a jury trial 

where as here purely equitable as distinguished from legal, or a 

c0mbination of legal and equitable relief is sought"). 

The analysis is complicated s<Jm<!.,hat whe::e a complaint 

embraces more than one claim, and whe::e some of the claims a::e 

legal and othe::s are equitable. Where a case presents both 



leg~l ~nd equitable issues, "it is for th~ jury to J~cide the 

legal issues and for the court to decide the equitable issues." 

Wright & Miller, Federal Practic~ ~•1•1 Procedure, Civil Section 

2305, Vol. 8, p. 35. Furthermore, the right to trial by jury as 

to legal t·ssues may not be defeated by character-izin-:J the•n a<; 

merely "incidental" to th"! ~quitable issues presented in the 

case. See, Dairy Queen v. Wood, 369 u.s. 469 (1962). Ther-e is 

no difficulty presented when the legal and equitable .claims are 

entirely independent. Howev~r. wher-e one or more of the issues 

that must be resolved in ~eciding the equitable claim is als~ 

material to the legal claim, the legal claim must be trie<l 

first. See, Beacon Theatr-es, Inc. ·v. Westover, 359 U.S. 500 

(1959); United States v. Reilly Tar & Chemical Corp., 13 Env't. 

La,.. Rep. 20897 (D. Minn. June 23, 1983). This is necessary in 

order to avoid defeating a party's right to a jur-y trial on the 

legal clairn through the res judicata or collateral estoppel 

effects of trying the equitable claim first (without a jury). 

The important point for present purposes is that should any of 

the claims in t!1is proceeding be found to be leJAl (and hence 

subject to a jury trial), it must be tried before any equitable 

claim that is not wholly independent of tile led·'l claim. 

II. APPLICATION TO CASE 

It is within this general constituti0r1al framework that 

~am~nrls for a jury trial in this action ~Jst ~~ evaluated. This 

c•se presents three distinct sets •lE claims which may have a 

:)e,~in·.J •1•1 ri•Jht to jury trial: (l) Plaintiff's claim for in-
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Junctive relief undoer o;,.,:tiJI1 106 of thP. Comp:-ehensive Envir•>n-

mental Response, Compensation, and Liability Act ("CERCLA"), 12 

u.s.c. § 9606, as well as under Section 7003 of tllB Resource 

Conservation Recovery Act ("RCRA"), 42 u.s.c. S 6973, which 

seeks to compel plaintiffs to spend tile funds necessar-y to clean 

up the site; (2) Claims for ::-eimbu:-sement of c0·;<:s ur,lo:r boU1 

Section 107 of CERCLA, 42 u.s.c. S 9607, and Section 7003 of 

RCRA, 42 u.s.c. § 6973, by plaintiff United States a]~ir•st 

defendants and by defendants/third-party plaintiffs a]ainst 

third-party defendants; and (3) claims by defendants/third-party 

plaintiffs for contribution and indemnification. 

A proper application of the principles discussed above 

reveals that there is no constitutional rigi1t ta a jury trial on 

any af these three sets of claims. Since there is no constitu-

tional right to a jury trial on any of the claims included in 

this proceeding, the right to a jury trial in this action would 

attach only if Congress had provided for a jury trial in the 

relevant statutes --which it clearly has not. Accordingly, all 

requests for a jury trial in this proceeding should be denie•L 

(A) Plaintiff's claim for injunctive r••lief under 
Section 106 of CERCLA and under Section 7003 of RCRA 

Plaintiff seeks an injunction requiring defendants to incur 

the casts of cleaning up the CCC site under the abatement provi-

sian contained in CERCLA and unne~ RCRA. There is no constitu-

tional right to a jury trial on a claim for an injunction 

because the relief souqht h "'J•litable in nature. See, u.s. v. 



State <Jf Louisiana, 339 u.s. 699, 706 (l~SO); ;:•!'lnerly v. Rubin, 

254 f.Supp. 190 (N.D. Ill. 1966); Wright & Mill~r, Fnrleral 

Practice and Proce~ure, Civil Section 2308, Vol. q, p. 41. In 

u.s. v. St~te of Louisiana, supra, at p. 706, the Supreme Court 

held that 'jury trials are totnlly inappropriate where the 

equitabl~ :•:'le•!y ot injunction is sought. "L~Ji·;idrl~'s !notion 

for a jury trial is denied. We need not examine it beyond 

noting that t!1is is an equity action for an injunction ~nJ an 

accountin9. The Seventh a•nendment and the statute • 

applicable only to actions at law.• Therefore, since the relief 

sought under Se•:tion 106 of CERCLA and under Sectior1 7003 of 

RCRA -is injunctive, the:e is no c•lnstitutional right to a jury 

t:i~l on that claim. 

That the injunction S<lugilt by plaintiffs would require 

defendants to p3J funds does not make the relief sou•Jhi: Jt_f"•::

than equitable. "The fact that an injunction may require tl1e 

payment or expenditure of money cio,es not necessarily for-eclose 

the possibility of equitable r-elief." Unite~ States v. Pr-ice, 

688 F.2d 204, 212 (3:::-d Cir-. 1982) [action brou-;Jht •1ncler RCRA]; 

United States v. Northe~stern Pharmaceutical and Chemical 

Company, 19 E.R.C. 2186 (W.O. Mo. Sept. 30, 1983). It is not 

unusual for a defendant in equity to expend money in order to 

obey or per-form the act mandated by an injunction. Injunctions, 

which by their te::ms compel expenditur-es of !ll0ney, may similarly 

be permissible forms of toquita~le relief. See, Unite•i States v. 

Price, supra, 688 ·F.2.-l ~t 213. Therefor-e, it is not r-elev~nt to 

the deter-minati•ln of the right to a jury trial on plaintiff's 
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claim for injunctive reli~E under Section 106 of CERCLA and 

Section 7003 of RCRA that the injunction sought ~ould require 

the payment of fund~. Accordingly, there is no reason to depart 

from the conclusion that the~e i~ no constitutional right to a 

jury trial-on this claim. 

(B) Claims for ~::ei11')J:-soe'""'"t of costs under 
Sect1on 107 of CERCLA and unde~ RCRA 

The~e is no right to " jucy tr-ial in CERCL'; actions for 

cost reionburs~ment under Section 107 of CER:L; '1••c~use the 

action seeks the equit;;!)le re11eciy of restitution. See, United 

States v. Northeaste::-n Ph'l::-ma.ceutical and Chemical Company, 19 

E.R.C. 2186 (W.O. Mo. Sept. 30, l9A3); Unite1 Stat•~s v. "'ottolo, 

Civil No. 83-547-D, Civil No. 84-90-D, slip op. (D.N.H. March 

15, 1985); United States v. Georgoff, No. 83-1656-A, slip op. 

(N.D. Ohio Aug. 2, 13841; United States v. Tyson, No. 84-2663, 

slip op. (E.D. Pa. Nov. 28, 1984); United States v. Union Gas 

Company, No. CB3-2454, slip op. (E·.o. Pa. Aug. 2, 1984); United 

States v. Wade, No. 79-1426, slip op. (E.D. Pa. Feb. 21, 1984); 

United States v. Argent Corporation, No. 83-523-HH, slip op. 

(D.N.M. Dec. 20, 1983); Unite•i StC~tes v. Reilly Tar and Chemical 

Company, 13 Env't. L. Rep. 20897 (D.Minn. June 23, 1983). 

What both plaintiff and third-party plaintiffs are seeking 

under Section 107 is the r-etu::-n of monies S[l·~nt on behalf of 

others' legal obligation to clean up hctzar-dous waste. As 1n 

'1'Jttolo, the pa~ties in this action "seek ::-estit,,i·.i·)n, that is, 

to "'!st0re the status quo by r-eceiving their r-iqhtful ~eimbu~se-



ment." United States v. Mottola, Civil No. 8l-S47-D, Civil No. 

84-90-D (D.N.H. March 15, 1983), slip op. at 36. Restitution is 

an equitable remedy, see Porter v. Warner Holding Co., 328 u.s. 

395, 400-402 ( 134G), a•ld the::-e is no jury t::-ial whe::-e a p·;~~ly 

equitable-reme•iy is sought. See, Ross v. Bernhard, 396 u.s. 

531. 533 ( 1970); Ddiry ')Ue'='n v. \'iood, 369 u.s. 46'1, 471-473 

(1962). Accordingly, there is no constitutional right to~ jury 

trial on the Section 107 and Section 7003 claims included in 

t~iS Cri.SI~ • 

Plaintiff also seeks ::-eimbu;:--;.,.,,.,qt •)f .:osts under Section 

7003 of RCRA. This claim is similarly one for ::-estitution and 

is equitable in nature. l\s t:1e court helci in United States v. 

0J.J::-t''''''stern Pharmaceutical and Chemical Company, "RCR'I . 

does not speak in te::-ms of ~amages and the plaintiff merely 

seeks a ret•Irn uf the money expended. • 19 E.R.C. a: 2188. As 

the court explained in Rei ll·' T'!lr and Chemical Co., a Section 

106 CERCLA action: 

Here, the monetary relief requested by 
the government is only that amount 
necessar-y to compensate it f·Jr an•Junts 
expende•i in taking samples, installing 
monitoring wells, and othe~Nise 
identifying, quantifying and locating 
hazardous wastes on and migr~ting from 
the Reilly site, or, in other words, the 
amount necessar-y to return the United 
States to status quo ante. Such a return 
is precisely what the equitable remedy of 
restitution has as its goal. 

20 ECR at 1056. Plaintiff in this action seeks t'1~ ~dme remedy, 

and there is accordingly no constitutional right to a jury trial 

on plaintiff's claim under RCR' for r~imbursement of costs. 



law." 

(C) Defen~~nts' claims for contribution 
and indemnification 

"Contribution and indemnity are rights in equity and not in 

In re MG~ Grand Hotel Fire Litigation, 570 F.Supp. 913, 

926 (1983); 18 Arn. Jur.2d, Contdb•Jtion S 4 at 10-14. Since 

th~~d is no right to a jury trial when the ~~liQf sought is 

equitable, Ross v. Bernhard, 396 u.s. 531 ( 197()), there is no 

co;nstitutional right to a jury t~ia1 on ·l·~fenJants/th-ird-party 

plaintiffs' claims for contribution and indemnification. In r-e 

~3M Grand Hotel Fire Litigation, 570 F.Supp. 913 (1983). 

While action seeking monetary relief may sound in law, "not 

all forn.s of "''Jil<=tary relief can be charact·~::-izeol as 'legal' 

relief." Grays0n v. Wickes Corp., 607 F.2d llg4, llg6 (7th Cir. 

1979); Cu::-tis v. Loethe::-, 415 U.S. 189 (1974). If the moneta::-y 

relief is ~-~-l''"s!:~d through equitable ju::-is<licti•)n, the remedy 

is r:~stitution which clearly differs from .jama-Jes sought at law. 

United States v. Long, 537 F.2d 11'51, 1153 (4th Cir. 1976), 

cert. denied 423 u.s. 871 ( 1976) ("a cour:t of equity may, and 

often does, award monetary relief in the form of r:estitution. 

. " ) . Similar-ly in Rogers v. Loether, 467 f.2d 1110, 1121 (7th 

Cir. 1972), the court held that "Restitution is clearly an 

equitable remedy" aff'd sum. nom. Curtis v. Loether, 415 u.s. 

189 (1974). 

Thus despit8 the fact that some third party defendants have 

made jur:y trial demands in conn~ction with their answers to the 

third party complaint, this does not provide them with a r:ght 



to a jury trial on the contribution claims made against t'ld~ 

where the contribution sounds in equitable restitution as dis-

tinguished from legal damages. United State$ v. Long, 537 F.2d 

1151, 1153 (4th Cir. 1976), cert. denied 429 u.s. 871 (1976). 

(D) federal Law Applies 

Whether Missouri state law would p~ovide for a jury 

tdal on a claim for contribution and,lo::- indemnification does 

not cont::-ol the issue of the right t•l • jury trial in federal 

cou::-t. See, Wright & Miller, fede::-al Practice and ?t"<Jcedure, 

Civil Sect ion 2303, Vol. 9, p. 29; Klein v. Shell Oil Co., 386 

f.2d 659, 662 (8th Cir. 1967); Halladay v. Ve::schoor, 381 f.2d 

100, 109 (8th Cir. 1967). As the Supreme Court stated in Si"'le::-

v. Connor:, 372 fJ.S. 221 (1963): 

Only through a holding that the ju::y
trial ::ight is to be dete::mined according 
to federal law can tl1e uniformity in its 
exe::-cise which is demanded by the Seventh 
Amendment be achieved. , In diversity 
cases, of course, the substantive dimen
sion of the claim asse::-ted finds its 
source in state law, •.• but the cha::-
acterization of that state-created claim 
as legal or equitable for purposes of 
whether a right to jury trial is indi
cated must be made by recourse to fede::-al 
law. 

372 u.s. at 222. Therefore, Missouri state law is wholly 

irrelevant to the issue of the right to a jury trial in this 

action. 

For all of the above and foregoing reasons, the Special 

M~ster recommends that there is no constitutional right to a 

ju::-y trial on the claims which have a bearing on the thi::d-party 

-10-



defendant generators and that the requests f0c jury trial should 

ther~fore be stricken pursuant to Fede~al Rules of Civil 

Procedure, Rule 39(a)(2). 

FREILICH, L".ITNER & CARLISLE, P.C. 
4635 Wya~d0tte, Suite 210 
Kansas City, Missouri 64112 
(816) 753-8885 
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CERTIFICAf~ Of SERVICE 

I hereby c~~tify that copies of the foregoing Special 
Master's Recommendation Rega::-•1irvJ General Dynamics Corporation's 
Demand ~r a Jury Trial were deposited in the United States mail 
this1'.i_::::.day of Apr-il, 1985 addressed to the following: 

Kenneth Josephson 
united States Department of Justice 
514 United States :•lurthouse 
811 Grand Avenue 
Kansas City, Missouri 64106 

Gary Whittier and Gene Balloun 
Shook, Hardy & Bacon 
20th floor, 1101 Walnut St::-~et 

Kansas City, Missouri 64105 

Richard Adams, Ben R. Swank, Jr., John J. Willi"·~s III 
Slagle & Bernard 
127 West Tenth 5trP.et 
Kansas City, Missouri 64105 

J.lmes Horn 
Blackwell, Sande::-s, Matheny, Weary & Lombardi 
24~0 Pershing Road 
Kansas City, Missouri 64108 

John f. C~rmak, Jr. 
Environmental Defe~sc Section 
Land & Natural Resources Division 
u.s. Department of Justice 
!'.0. !lox 23986 
Washington, D.C. 20026-39e6 

F. Phillip Kirwan 
Margolin and Kirwan 
1000 United Missouri Bank Bld~. 

Kansas City, Missouri 64105-20 ~-----
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Ktn~eth Josephson. 
A.l.S.A 

STATES DISTRICT COURT FOR THE 
I DISTRICT OF MISSOURI 
~STERN DIVISION 

UNITED STATES OF AMERICA, ) 

Plaintiff, ) 

vs. ) No. 82-0983-CV-W-5 

CONSERVATION CHEMICAL COMPANY,) 
et al., 

Defendants. ) 

0 R D E R 

Pending before the Court are recommendations submitted by 

the Special Master. The Court has independently reviewed the 

record concerning the above recommendations and enters the 

following orders. 

It is hereby 

ORDERED that the Master's Sixteenth Set of Recommendations 

concerning pretrial matters is adopted. It is further 

ORDERED, over objections filed by third-party plaintiff 

AT&T, that the Master's Seventeenth Set of Recommendations 

concerning pretrial matters is adopted. It is further 

ORDERED, over objections filed by third-party defendant 

General Dynamics, that the Special Master's Recommendation 

concerning jury trial issues'is adopted. It is further 

ORDERED, pursuant to the Master's Eleventh Set of 

RecommendatioRs, that the Clerk of the Court is to issue a check 



.I 

in the amount of ~500.00 from the Master's Reimbursement Fund 

made payable to the law firm of Gordon Myerson, P.C., and forward 

the check to the law firm at 9233 Ward Parkway, Suite 380, Kansas 

City, Missouri 64114. 

SCOTT 0. WRIG 
United States District Judge 

May 

.. --

't· I ,~ • .- '-! 

l .. -
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U.S. Department of justice 

DTB:WRS:twc 
90-LL~~~-------------------------------------------------------

Richard E. Timmons, Clerk 
United States District Court 
Northern District of Indiana 
507 State Street 
Hammond, Indiana 46320 

Washingf()n, D.C. 20530 

December 19, 1986 

Re: United States v. Conservation Chemical Company 
of Illinois, et al., Civ. No. H86-9 (Judge Moody) 

Dear Mr. Timmons : 

Enclosed 
co py of the U n i ted 
Defendants' Motion 
in the above case. 

for filing please find an original and one 
States' Memorandum in Opposition to the 
for Protection Order and to Stay Proceedings 
Thank you very much for your cooperation. 

By: 

Enclosure 

cc: Andrew Baker, Esq. 
Jonathan McPhee, Esq. 
Louis M. Rundio, Esq. 
Maureen Grimmer, Esq. 
Sally Swanson, U.S. EPA 

Sincerely, 

Assistant Attorney General 
Land and Natural Resources Division 

~/l/ /' // 
, j/ ~,f - ) - / Y.~ 
A-<>'-c'{'"'~:J~- .. ' L/i-~ 
am Sierks, Attorney 

Environmental Enforcement Section 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVTL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) _____________________________ ) 

UNITED STATES' MEMORANDUM IN OPPOSITION TO THE DEFENDANTS' 
MOTION FOR PROTECTIVE ORDER AND TO STAY PROCEEDINGS 

INTRODUCTION 

The United States files this memorandum in opposition 

to the motion for protective order and stay of proceedings filed 

by defendants Conservation Chemical Company of Illinois (CCCI) and 

Norman Hjersted (Hjersted) on December 8, 1986. Defendants have 

filed their motion in response to the United States' November 

21, 1986 motion to compel discovery and extend the discovery 

deadline. The defendants request that this Court enter a protective 

or de r and stay a ny r u 1 i n g on the U n i ted S t ate s ' mot i on to com pe 1 

discovery and extend the discovery deadline until after the Court 

rules upon a "dispositive motion'' to be filed by defendants before 

December 31, 1986. This Court shoulrl deny defendants' motion 

because it is directly contrary to the discovery procedures estab-

lished under the Federal Rules of Civil Procedure. Tt would be 

improper to allow the defendants to obtain summary judgment on 

issues upon which the United States has not been permitted any 

discovery. Further, a stay of the resolution of the United States' 

motion to compel discovery will only delay the parties' efforts to 
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prepare for trial and comply with the Court's March 21, 1986 case 

management order. The United States is entitled to discovery into 

the issues discussed in its motion to compel. See United States' 

Memorandum in Support of Motion to Compel and for An Extension of 

Time to Complete Discovery. For the reasons set forth in the 

United States' November 21, 1986 memorandum and below in this 

memorandum, the Court should deny defendants' motion for protective 

order and stay. 

Clarification of Facts. Several of the facts discussed 

in the 'Background'' section of defendants' memorandum at pages 1-2 

should be clarified. The United States filed its discovery requests 

in September, 1986, not in October, 1986, as indicated by defendants. 

De fend ants ' res pons e s we r e due i n m i d- 0 c to be r, 1 9 8 6 • It i s now 

mid-December, and the defendants still have not provided answers 

to any interrogatories, even those to which they have not objected. 

The only responses received to date are to certain requests for 

admission; the defendants have also agreed to produce certain 

documents which were not previously produced. Some of those docu-

ments have been made available; others are still being located. 

ARGUMENT 

I. THIS COURT HAS JURISDICTION TO DETERMINE THE 
APPROPRIATE RELIEF WHICH SHOULD BE AWARDED HERE. 

A. Section 3008(a) of RCRA Expressly Authorizes 
U.S. EPA to Bring This Enforcement Action. 

Defendants argue that this Court cannot determine any 

issues concerning the closure of the Gary facility because the State 

of Indiana has been authorized by U.S. EPA to administer those 
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aspects of RCRA. Defendants' argument ignores the explicit language 

of Section 3008(a) of RCRA, 42 U.S.C. 9 6928(a), which authorizes 

the United States to take enforcement actions in States which have 

received authorization from U.S. EPA to administer the RCRA program. 

Section 3008{a) authorizes the United States to bring an enforcement 

action to enjoin any violation of RCRA: 

(a)(1) Except as provided in paragraph (2), whenever on 
the basis of any information the Administrator determines 
that any person has violated or is in violation of~ 
requirement of this subchapter, the Administrator may 
commence a civil action in the United States district 
court in which the violation occurred for appropriate 
relief, including a temporary or permanent injunction. 

42 U.S.C. 9 6928{a){1), emphasis adderl. The exception set forth in 

Section 3008(a){2) applies in States like Indiana which have been 

authorized by U.S. EPA to administer the RCRA program. The only 

limitation which§ 3008{a)(2) of RCRA places upon the Administrator 

in bringing an enforcement action in a RCRA-authorized State is that 

EPA must first provide notice to that State. Section 3008(a) {2) states: 

(a)(2) In the case of a violation of any requirement 
of this subchapter where such violation occurs in a 
state which is authorized to carry out a hazardous 
waste program under Section 6926 of this title, the 
Administrator shall give notice to the State in which 
such violation has occurred prior to issuing an order 
or commencing a civil action under this section. 

42 U.S.C. § 6928(a)(2). U.S. EPA has provided the notice required 

under Section 3008{a)(2). (See Complaint, Para. 3). 

Defendants' theory, carried to its logical conclusion, 

would read the federal enforcement provisions out of the statute. 

For example, the United States would be unable to bring an enforcement 

action against a facility which did not have a groundwater monitoring 

plan (320 lAC 4.1-20-1), a contingency plan {320 lAC 4.1-18-2), or 
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any other RCRA element which, like a closure plan, is subject to 

State review. Section 3008(a) cannot be distorted to support 

defendants' position. Having provided the required notice to the 

State under Section 3008{a){2), the United States may bring this 

action to enjoin El.l_ violations of RCRA at the Gary facility. 

In arguing that this Court cannot determine issues relating 

to closure and post-closure of the Gary facility, defendants rely 

primarily upon a recent decision by the Seventh Circuit in Northside 

Sanitary Landfill, Inc. v. Thomas, 804 F.2d 371 (7th Cir. 1986). 

Northside is not an enforcement action filed by U.S. EPA under 

Section 3008{a) of RCRA, 42 U.S.C. § 6928(a). Rather, Northside 

involves a petition for review filed by a permit applicant under 

Section 7006(b) of RCRA, 42 U.S.C. § 6976{b), ~/challenging certain 

comments made by U.S. EPA in a hearing concerning the denial of 

the applicant's Part B RCRA permit application. The Regional 

Administrator, in denying Northside's permit application, harl 

stated at a public hearing that hazardous waste has been disposed 

in an area of Northside's facility which Northside maintained had 

not been used for hazardous waste disposal, and that the closure 

plan for the facility must address that area. It is important to 

note that Northside was not challenging the denial of its permit 

application; it was only attempting to challenge the EPA comments 

concerning its closure plan. The Seventh Circuit dismissed North-

*! Section 7006{b) of RCRA, 42 U.S.C. § 6976{b), provides for 
a right of review directly to the federal circuit courts 

~of final actions by U.S. EPA in issuing, denying, modifying, 
or revoking a RCRA permit or in granting, denying, or withdrawing 
state authorization under Section 3006 of RCRA, 42 u.s.c. § 6926. 
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side's petition for review, holding that Northside lacked standing 

under Section 7006(b) to challenge EPA's comments on the closure 

plan, because the State of Indiana has heen authorized under Section 

3006 to review the closure plan. li·· 804 F.Zd at 383-85. The 

Seventh Circuit further held that Northside's claim that U.S. EPA's 

comments concerning the scope of the closure plan would control 

Indiana's action on the plan were not ripe for review until the 

State had completed its review of the plan. li·· 804 F .2d at 385-86. 

The State of Indiana's involvement in this case is fully 

consistent with the Northside decision. As the Seventh Circuit 

indicated in Northside, the State of Indiana received ''Phase II'' 

RCRA authorization on January 31, 1986. (804 F .2d at 382.) The 

United States advised this Court of such Phase II authorization 

in its Memorandum in Support of Preliminary Injunction filed on 

February 18, 1986, (at page 7) and at the Preliminary Hearing 

(Testimony of Sally Swanson on March 25, 1986 at 96-98.) As a 

result of Phase II authorization, the State has the authority to 

review RCRA closure plans. The United States also advised the 

Court of this fact at the March 24-27 preliminary hearing. (Testi-

mony of Sally Swanson, supra; Statement by Jonathan McPhee, March 

27, 1986 transcript at 165.) U.S. Magistrate Andrew Radovich 

stated at the conclusion of the preliminary hearing that: "It is 

also my understanding that the Government, being the United States 

and the State of Indiana, will respond to the (closure) plan .... " 

(March 27, 1986 transcript at 167, emphasis added.) Contrary to 

defendants' representations a pages 4 - 6 of their memorandum, the 

United States is acting in a manner fully consistent with the 



- 6 -

State's Phase II authority. The State is reviewing the closure 

plan here; the United States has not sought to preclude the State's 

right of review. Thus, there is no reason for a stay to consider 

the effect of the Northside decision upon this enforcement case. 

The injunctive relief requested by the United States 

concerning closure is also consistent with the Northside opinion. 

Here, the defendants are in violation of RCRA because, inter alia, 

they have failed to submit and implement a closure plan for the 

Gary facility. Section 3008(a) of RCRA authorizes the United States 

to bring an action to enjoin this violation and authorizes the 

Court to order defendants to submit and implement a closure plan. 

Northside holds only that, where the State has been authorized to 

review the closure plan, a permit applicant who does not challenge 

EPA's denial of its permit has no standing under Section 700n(b) of 

RCRA to obtain review of EPA's comments on its closure plan made at 

a hearing on the denial of its permit. Defendants ask this Court 

to go far beyond the limited holding of Northside, in disregard of 

the plain language of Section 3008(a) of RCRA, by holding that u.s. 

EPA cannot prosecute a person in violation of a requirement of RCRA 

which is subject to State review. 

Section 3008(a) authorizes U.S. EPA to bring an enforce

ment action in an authorized State if the agency satisfies Section 

3008(a)(2). This Court has jurisdiction to order defendants to 

submit a closure plan, to be reviewed by the State and EPA, and to 

order defendants to implement the approved plan. 
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B. U.S. EPA Retains Authority To Administer 
Certain Elements Of RCRA In Indiana, 
Including Provisions Relating To Closure. 

This action was filed, in part, because the Gary facility 

lost its interim status on November 8, 1985, when defendants failed 

to certify that the Gary facility was in compliance with RCRA's 

financial responsibility and groundwater monitoring requirements, 

as required under Section 3005(e)(2) of RCRA, 42 U.S.C. § 6925(e)(2). 

Section 3005(e)(2) provides for an automatic loss of interim status 

by operation of law upon the failure to file the required certifica-

tion of compliance. U.S. EPA, not the State of Indiana, administers 

the Section 3005(e)(2) "Loss of Interim Status" provisions. See 

Northside, supra, 804 F.2d at 383; testimony of S. Swanson on 

March 25, 1986, at p. 98. Having lost interim status on November 8, 

1985, defendants were required to immediately cease operations and 

to submit their closure plan for the facility within 15 days after 

termination of interim status. 320 lAC 4.1-21-3(c). However, 

defendants violated RCRA by continuing to operate and failing to 

submit a closure plan. In order to abate these violations of RCRA, 

which resulted from defendants' loss of interim status under Section 

3005(e) (2), U.S. EPA is authorized to seek the proper closure of 

the Gary facility. 

C. Even If This Court's Jurisdiction Over The 
Scope of Closure Were Limited, Defendants 
Are Not Entitled to A Protective Order or 
Stay Because The Discovery Subject To The Motion 
to Compel Is Not Limited to The Scope of Closure. 

Assuming arguendo that the Court's jurisdiction under 

Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), to determine issues 

relating to closure were somehow limited, the defendants are not 
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entitled to a protective order or stay because the discovery upon 

which the United States has moved to compel is not restricted to 

closure issues. The United States' motion to compel addresses 

three areas upon which defendants have refused to provide discovery 

include: (1) Hjersted's involvement in the affairs of CCCI and in 

its activities at the Gary site; (2) information concerning the 

general corporate structure and operation of CCCI; and (3) hazardous 

waste activities which occurred at the Gary site prior to November 

18, 1980. (U.S. Mem. in Support of Motion to Compel at p. 1.) 

Discovery concerning Hjersted's personal liability and general 

corporate information clearly relate to all RCRA violations at 

issue here, not just closure. Similarly, discovery into hazardous 

waste activities which occurred at the Gary facility prior to 

November 18, 1980 relates to the fundamental issue of whether 

certain wastes are subject to regulation under RCRA. (U.S. Mem. in 

Support of Motion to Compel at pp. 14-16.) Again, such discovery 

is not limited only to the issue of closure. Not surprisingly, 

defendants' memorandum does not identify any specific discovery 

requested by the United States which is limited to closure. Their 

motion seeks a blanket protective order or stay without any examina

tion of the underlying discovery. 

In sum, even if the Court's jurisdiction over closure 

issues were limited here, none of the discovery sought by the United 

States is restricted to the issue of closure. Consequently, 

defendants' are not entitled to a motion for protective order or 

stay. 
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II. THE UNITED STATES IS ENTITLED TO OBTAIN 
DISCOVERY INTO HJERSTED'S ROLE IN THE 
MANAGEMENT OF CCCI AND THE OPERATIONS OF 
THE GARY FACILITY BEFORE RESPONDING TO 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 
ON THAT ISSUE. 

Defendants argue, at pages 3-5 of their memorandum, that 

the United States should not obtain discovery into Hjersted' 

liability until after the Court rules upon their motion for summary 

judgment. They indicate that they expect to prevail on their motion 

because the United States' theory of liability "does not constitute 

an actionable claim." (Def. Memo. at 5.) This attempt by defendants 

to deny discovery on the issue of Hjersted' liability on the basis 

that defendants expect to prevail on this issue on summary judgment 

is completely inconsistent with the discovery procedures established 

under the Federal Rules of Civil Procedure. 

In fact, decisions under Fed. R. Civ. P. 56 indicate that 

precisely the opposite course of action is appropriate, namely, 

that the Court should first decide the United States' motion to 

compel before defendants' summary judgment motion can be considered. 

Where material facts are peculiarly within the knowledge or control 

of the defendant, and plaintiff has not had the opportunity for 

pretrial discovery, summary judgment should not be granted until 

plaintiff has had the opportunity for such discovery. Quinn v. 

Syracuse Model Neighborhood Corp., 613 F.2d 438, 445 (2d Cir. 

1980); Berne Street Enterprises, Inc. v. American Export Tsbrandtsen 

Co., 289 F. Supp. 195, 197 (S.D.N.Y. 1968.) Here, the facts concern

; ng the extent of Hjersted' s control over the affairs of CCCI and 

the extent of his involvement in activities at the Gary facility 
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are matters within the knowledge and control of the defendants. 

The United States has sought, and defendants have rlenied, discovery 

of these facts. Defendants are not entitled to consideration of a 

motion for summary judgment on the issue of Hjersted' s 1 iabi lity 

until the United States has had the opportunity for pretrial 

discovery. !d. 

The United States is entitled to discovery into facts 

concerning Hjersted's personal liability, for reasons discussed 

at pages 7-14 of the United States' memorandum in support of its 

mot i on to com pe 1. D i s cove r y con c e r n i n g H j e r s ted ' s act i vi t i e s 

should be allowed unless it is clear that the information sought 

can have no possible bearing upon the subject matter of this action. 

People's Trust Bank v. United States, 103 F .R.D. 519, 521-522 

(N.D. Ind. 1983); Miller v. Doctor's General Hospital, 76 F.R.D. 

136, 139 (W.Il. Okla. 1977). The United States Supreme Court has 

stated that the discovery rules are to be accorded a broad and 

liberal treatment. Schlagenhauf v. Holder, 379 U.S. 104, 114-15 

(1964); Hickman v. Taylor, 329 U.S. 495, 507 (1947). 

Even though the defendants have refused to answer discovery 

concerning Hjersted's liability, the United States has responded to 

discovery by defendants on this subject. In its responses, the 

United States has explained its present theory of Hjersted's personal 

liability. When defendants respond to the United States' outstanding 

discovery requests, the United States may assert additional theories 

of liability, such as piercing the corporate veil. 
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Having enjoyed the henefits of one-way discovery, defendants 

now ask this Court to stay any consideration of the United States' 

motion to compel until after the Court rules upon their not-yet-filed 

pre-trial motion, arguing that, if their motion is granted, there 

will be no need for discovery. Defendants cite no cases holding 

that a plaintiff can be denied discovery on a relevant issue under 

the Federal Rules merely because the defendant hopes to prevail 

upon that issue on summary judgment. To the contrary, the cases 

cited above hold that a party is entitled to discovery on relevant 

issues. This Court should deny defendants' motion for a protective 

order and stay. 

CONCLUSION 

For the reasons set forth above, this Court should deny 

defendants' motion for a protective order and stay. 

Res pe c t f u 1 1 y sub m i t ted , 

ANDREW B. BAKER 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46,20 
(219) 937-5215 

WILLIAt1 SIERKS 
Attorney 
United States Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Washington, D.C. 20530 
(202) 633-4lfi0 



Dated: December ' 1986 
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/ 
United States Environmental 

Protection Agency 
Office of Regional Counsel 
230 S. Dearborn Street 
Chicago, Illinois 60604 
(312) 886-5348 

FRANCES McCHESNEY 
United States Environmental 

Protection Agency 
4 0 1 M Street, S .W • 
washington, D.C. 20460 
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Defendants. 
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) 
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) 
) 
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) JUDGE HOODY 
) 
) 
) 
) _____________________________ ) 

CERTIFICATE OF SERVICE 

I hereby certify that, on this )7!/~day of December, 1986, 

I served a copy of the attached Nemorandum in Opposition to the 

Defendants' Notion for Protective Order and To Stay Proceedings 

by U.S. Mail with proper postage, fully prepaid, upon counsel for 

defendants, addressed to: 

Louis H. Rundio, Esq. 
McDermott, Will & Emery 
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W1lliam Sierks, Attorney 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 
(202) 633-4160 
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Richard E. Timmons, Clerk 
United States District Court 
Northern District of Indiana 
507 State Street 
Hammond, Indiana 46320 

US. Dcpartnwnt or Justkc 

Washington, D.C. 2053(1 

December 18, 1986 

Re: United States v. Conservation Chemical Company 
of Illinois, et al., Civ. No. H86-9 (Judge Moody) 

Dear Mr. Timmons: 

Enclosed for filing please find an original and one 
copy of a Joint Report concerning the status of settlement 
negotiations, submitted by the parties in the above case. 
Mr. Rundio, counsel for defendants, authorized me today by 
telephone to sign this report on behalf of defendants. Thank 
you very much for your cooperation. 

By: 

Enclosure 

cc: Andrew Baker, Esq. 
Jonathan McPhee, Esq. 
Louis M. Rundio, Esq. 
Maureen Grimmer, Esq. 
sally Swanson, U.S. EPA 

Sincerely, 

Assistant Attorney General 
Land. and Nat u~a 1 : s_ou rce s 

/)A/---ft d I / I 
/7 ~ . Ce.A/&d-/ 
William Sierks, Attorney 
Environmental Enforcement 

Division 

Section 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL 
COMPANY OF ILLINOIS 
and NORMAN B. HJERSTED, 

Defendants. 

) 
) 

j 
) 
) 
) 
) 
) 
) 

l 

CIVIL ACTION NO. H86-9 
JUDGE MOODY 

------------------------------
JOINT REPORT CONCERNING THE STATUS OF SETTLEMENT NEGOTIATIONS 

SUBMITTED BY THE UNITED STATES, THE CONSERVATION CHEMICAL 
COMPANY OF ILLINOIS, AND NORMAN B. HJERSTED 

Pursuant to this Court's March 21, 1986 Pretrial Order, 

counsel for the parties to this action, plaintiff United States of 

America and defendants Conservation Chemical Company of Illinois 

(CCCI) and Norman B. Hjersted (Hjersted), after meeting in person 

on December 16, 1986, in Chicago to discuss settlement, submit 

this joint report concerning the status of settlement negotiations. 

1. The parties have agreed to twenty-five stipulated 

facts which were filed at the preliminary hearing before U.S. 

Magistrate Andrew Rodovich on March 24 - 27, 1986. 

2. Defendant CCCI has submitted a closure plan for.the 

Gary facility, pursuant to a stipulated order entered at the 

conclusion of the preliminary hearing on March 27, 1986. The 

submission of a closure plan is one of the principal elements of 

relief sought by the United States here. The closure plan is 

under review by the United States and the State of Indiana. 
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3. The parties' discovery responses may further narrow 

unresolved issues in this case. The parties have, after several 

discussions, narrowed their areas of dispute in discovery. The 

United States has filed a motion to compel discovery responses 

tor those issues upon which the parties were unable to reach 

agreement. Defendants have filed a motion for protective order 

and stay in response to the United States' motion to compel. 

4. Plaintiff and defendants are preparing pretrial 

motions which may eliminate or narrow several of the issues which 

remain in this case. These motions will be filed on or before 

December 31, 1986, in accordance with the Court's March 21, 1986 

Pretrial Order. 

5. The parties will continue efforts to settle this 

case throughout the time remaining before trial. The parties will 

periodically apprise the Court of their progress. 

FOR DEFENDANTS CONSERVATION 
CHEMICAL COMPANY OF ILLINOIS 
AND NORMAN B. HJERSTED 

~ ~~ }~ tJ/fJu£ 
(~I~M. RUNDIO, JR 
MCDERMOTT, WILL & EMERY 
111 West Monroe Street 
Chicago, Ill. 60603 By: 
{312) 372-2000 

IY~~£-vlk1 
MAUREEN GRIMMER 
EICHHORN, EICHHORN & LINK 
200 Russell Street 
P.O. Box 6328 
Hammond, Indiana 46325 
(219) 931-0560 

Respectfully submitted, 

FOR PLAINTIFF UNITED STATES 

JAMES G. RICHMOND 
United States Attorney 
for the Northern District of 
Indiana 

ANDREW B. BAKER 
Assistant United States Attorney 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
(219) 937-5215 
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Attorney, Environmental Enforcement 
Section 

Land and Natural Resources Division 
U.S. Department of ,Justice 
washington, D.C. 20530 
(202) 633-4160 

OF COUNSEL: 

JONATHAN McPHEE 
Assistant Regional Counsel 
U.S. Environmental Protection 
Agency, Region V 

230 South Dearborn Street 
Chicago, Illinois 60604 

FRANCES L. McCHESNEY 
Office of Environment 

and Compliance Monitoring 
u.s. Environmental Protection Agency 
401 M Street, S.W. 
washington, D.C. 20460 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 

l 
l 
l 
) 
) 
) 
) 
) 

CIVIL ACTION NO. H86-9 
JUDGE MOODY 

__________________________ ) 
CERTIFICATE OF SERVICE 

I hereby certify that, on this /ftfsday of December, 1986, 

I served a copy of the attached Joint Report on the Status of 

Settlement Negotiations by U.S. Mail with proper postage, fully 

prepaid, upon counsel for defendants, addressed to: 

Louis M. Rundio, Esq. 
tt,cDermott, Wi11 & Emery 
111 West Monroe Street 
Chicago, Illinois 60603 

Maureen Grimmer 
Eichhorn, Eichhorn & Link 
200 Russell Street 
P.O. Box 6328 
Hammond, Indiana 46325 

' 

Wifj,~,~~ 
Environmental Enforcement Section 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 
(202) 633-4160 
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Richard E. Timmons, Clerk 
United States District Court 

for the Northern District of Indiana 
Office of the Clerk 
507 State Street, Room 101 
Hammond, Indiana 46320 

Re: United States v. Conservation Chemical Company 
of Illinois, et al. Civ. No. H86-9 (Judge Moody) 

Dear Mr. Timmons: 

Enclosed for filing please find an original and one copy 
of the United States' Responses to Interrogatories and Requests 
for Production of Documents from the Conservation Chemical 
Company of Illinois and Norman B. Hjersted, filed on behalf of 
the United States in this action. 

Also enclosed are two additional copies of these documents. 
Please file stamp and return them to me. Thank you very much 
for your assistance. 

By: 

Enclosures 

cc: All Counsel of Record 

Sincerely, 

Assistant Attorney General 
Land and Na t:ural Resources Di v. 

William R. Sierks, Attorney 
Environmental Enforcement Sec. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

) 
UNITED STATES OF AMERICA, ) 

v. 

lONSERVATION 
OF ILLINOIS 
HJERSTED, 

) 
Plaintiff, ) 

) 
) 

) CIVIL ACTION 
CHEMICAL COMPANY ) JUDGE MOODY 

and NORMAN B. ) 
) 
) 

Defendants, ) 
) 

UNITED STATES' RESPONSES TO CCCI'S 
REQUEST FOR DOCUMENTS 

NO. H8 6-9 

St5 
J{-;l.b-'!sb 

IY!Jc~f 

The United States files the following responses to 

defendant CCCI's request for documents. The United States 

incorporates by reference the objections set forth in the 

United States' responses to CCCI's interrogatories. 

1. The United States will make available all 

documents concerning the use of the offsite basin as a disposal 

facility, including correspondence involving the EJ&E Railroad, 

inspection reports concerning the offsite basin, analytical 

data, photographs, and other documents, including the Preliminary 

Sampling Investigation of Conservation Chemical, Gary, Indiana, 

by CH2M Hill and Ecology and Environment, dated May· 14, 1984; 

the Hazard Ranking System docume,ntation for scoring the site 

for inclusion on the CERCLA National Priorities List; Site 
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Inspection Reports prepared by the State of Indiana and u.s. EPA 

employees after on-site visits at the Gary site; the Havens 

and Emerson Report of August. 1983 prepared for the Gary Airport 

Authority; the Ecology and Environment Field Investigation Team 

Site Safety Plan; the Site Assessment for the Conservation 

Chemical site prepared by Weston-SPER dated February, 1985; 

analytical data from various laboratories of samples from the 

Gary site taken by the defendants, u.s. EPA, generators, and the 

State of Indiana, including, i.e., data by IT Analytical Services 

and other laboratories; the Emergency Action Plan by Weston of 

May, 1985; and a printout of the waste types and characteristics 

of the materials brought to the Gary facility; provided that, 

as to the printout, the defendants make suitable arrangements for 

sharing the costs of that printout. Additionally, defendants' 

own RCRA documentation, including Section 3010 Notification Part 

A and Part B permit applications, operating records, annual 

reports, correspondence, and other documents may contain 

information relevant to this request. The United States objects 

to production of the operating records and annual reports of the 

defendants, since those records are already in the possession 

of defendants, and reproduction by the United States to defendants 

is unreasonably burdensome and expensive. 

2. See Response to Request l; the United States is not 

aware that any documents directly relate to defendants' applying for 

or receiving interim status for the offsite basin. 
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3. See Response to Request 1. 

4. See Response to Request 1. 

5. The United States will make available to 

defendants for inspection the documents which relate to the 

use of Basin 19 as a disposal facility. These documents include 

the documents and analyses referenced in the responses to 

Request 1, as well as the RCRA documents supplied by the 

defendants, including the Section 3010 Notification, Part A and 

Part B RCRA permit applications, and the correspondence from 

CCCI concerning the materials in Pond 19. The United States 

objects to the production of the records of defendants concerning 

Pond 19, for the reasons set forth in Response to Request 1. 

6. See Response to Request 5. 

7. See Response to Request 5. 

8. See Response to Request 5. 

9. The United States will make available documents 

relating to Basin 22, including the documents referenced with 

response to Request 1 and the RCRA permit application of 

defendants, which indicates that Basin 22 is within the boundaries 

of the active RCRA facility and surrounds Tank 22, an active 

storage tank. The United States objects to the production of 

defendants' records concerning Tank 22, for the reasons set forth 

in the Response to Request 1. 

-10. See Response to Request 9. 

11. See Response to Request 9. 

12. See Response to Request 9. 
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13. The United States will make available all documents 

which relate to the use of the pie basin as a disposal facility, 

including the documents listed in the Response to Requests 1 and 5. 

The United States objects to the production of defendants' 

records which relate to the pie basin, for the reasons set forth 

in the Fesponse to Request 1. 

14. See Response to Reauest 13. 

15. See Response to Request 13. 

16. See Response to Request 13. 

17. See Response to Request 1. 

18. See Response to Request 1. 

19. See Response to Request 5. 

20. See Response to Request 5. 

21. See Response to Request 9. 

22. See Response to Request 9. 

23. See Response to Request 13. 

24. See Response to Request 13. 

25. See Response to Request 1. 

26. See Fesponse to Request 1. 

27. See Response to Request 1. 

28. See Response to Request 1. 

29. See Fesponse to Request 1. 

30. See Response to Request 1. 
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31. See Response to Request 1; the United States is not 

aware that any documents specifically establish that hazardous 

waste spilled or leaked directly from tanks into the offsite basin. 

Father, materials were placed in the Offsite Basin by the defendants. 

3?. See Response to Request 1. 

33. See Response to Request 1. The United States is 

not aware that any documents specifically establish that hazardous 

waste spilled or leaked directly from tanks into Pond 22, but 

rather, throuc:rh a breach of the dike between Pond 19 and Pond 22. 

34. See Response to Request 1. The United States is not 

aware that any documents specifically establish that hazardous 

waste spilled or leaked directly from tanks into the pie basin; 

rather, materials were placed in the pie basin by defendants. 

35. See Response to Request 1, and, in particular, 

the RCRA inspection reports of u.s. EPA and the State of Indiana. 

36. See Response to Request 1, and in particular, 

the RCRA inspection reports of u.s. EPA and the State of Indiana. 

37. See Response to Request 1, and in particular, 

the RCRA inspection reports of u.s. EPA and the State of Indiana. 

38. See Response to Request 1, and in particular, 

the RCRA inspection reports of u.s. EPA and the State of Indiana. 

39. The United States is not aware of specific bills 

occurring at the Gary facility, although we have requested 

defendants to produce financial information which may contain 

suer hills. By way of further response, see Response to Request 1, 
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and, in particular , the RCRA inspection reports of u . s . EPA and 

the State of Indiana . 

40 . See Response to Request 1 , and , in par ticular , 

the RCRA inspection reports of u . s . EPA and the State of Indiana . 

41 . See Response to Request 1 , and , in particular , 

the RCRA inspection reports of U. S. EPA and the State of Indiana . 

42. See Response to Reauest 1, and, in particular , 

the RCRA inspection reports of U. S . EPA and the State of Indiana . 

Dated : November ~, 1986 

ANDREW B. BAKER 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond , Indiana 46320 

W'I:LLIAM SIERKS 
Attorney 

( / 

--
Environmental Enforcement Section 
Land and Natural Resources Division 
United States Department of Justice 
Washington, D.C. 20530 
(202) 633 - 4160 

J ATHAN McPH 
U ted States Environmental Protection 

Aqency 
office of Regional Counsel 
230 s. Dearborn Street 
Chicago , Illinois 60604 
(302) 886-5348 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

----------------------------

) 
) 
) 
) 
) 
) 

) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) 
) 

VERIFICATION 

Sally K. Swanson declares under penalty of perjury 

that she is employed by the United States Environmental 

Protection Agency, Region V, Chicago, Illinois, that she 

has read the foregoing responses to document requests, that 

the facts set forth in the foregoing responses are based 

upon personal information or information supplied to her by 

other employees of the United States Environmental Protection 

Agency or the State of Indiana upon whom she relies, and 

that they are true and correct to the best of her knowledge. 

Dated: November Z-C , 1986. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ___________________________ ) 

UNITED STATES' RESPONSES TO HJERSTED'S INTERROGATORIES 

GENERAL OBJECTIONS 

t 
' 

1. The United States objects to Hjersted's Interrogatories 

and document requests as unduly burdensome, oppressive and expen-

sive to the extent that they require the United States to produce 

documents which were created by or are already in the possession 

of Hjersted. 

2. The United States objects to each and every interroga-

tory and document request to the extent that it calls for 

information or documents protected by the attorney client, work 

product, or other privilege. 

3. The United States objects to any request to produce 

documents not within the possession, custody, or control of 

the U.S. EPA as unduly burdensome and oppressive. · 
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INTERROGATORIES 

1. If you contend that Norman Hjersted in his individual 

capacity is owner of the Gary facility, then state each and every 

fact which in whole or in part provides any basis for your contention 

that Norman Hjersted in his individual capacity is owner of the 

Gary facility. 

RESPONSE TO INTERROGATORY 1. 

The United States objects as irrelevant and immaterial 

to any issue in this case to Hjersted's attempt to distinguish 

throuohout his discovery requests between actions by Mr. Hjersted 

in his ''official" capacity as an officer or director of CCCI and 

in his "personal" capacity. Hjersted's personal liability for 

the violations alleged in the complaint is not based upon any 

such distinction in Hjersted's functions. In the complaint, the 

United States has alleged that Norman Hjersted is personally 

liable for the specified violations of PCRA and the applicable 

Indiana requlations. This allegation is based upon information 

and belief that Hjersted was responsible for the overall opera

tion of the Gary site, designed the hazardous waste treatment, 

storaqe, and disposal systems which were used at the Gary site, 

exercised control over the hazardous waste activities of CCCI, 

and was personally involved in the violations of RCRA and the 

applicable Indiana regulations set forth in the coi_rtplaint. As 

President and chief executive officer of CCCI since its incorpora

tion, Hjersted has exercised control over the operations of the 

company. In particular, testimony by Hjersted at a deposition in 

this case on March 14, 1986, and at a preliminary hearing on 
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March 27, 1986, indicates that Hjersted was responsible for the 

hazar0ous waste activities of the company. See, i.e., 3/27/86 

transcript at 2, 4-5, 11, 37, 105. The United States is aware 

o~ or has reason to helieve, based on Hjersted's involvement with 

the Conservation Chemical Company in Missouri and other information 

discussed below, that Hjersted has been intimately involved in 

all aspects of CCCI's activities, including CCCI's financial 

dealings, contacts with potential customers, and CCCI's actions 

concerning compliance with hazardous waste regulations. Hjersted 

hired the people who supervised the hazardous waste activities 

at the site, controlled the finances of the company and all major 

expenditures for repairs, improvements, equipment installation, 

process modifications, and actions which were necessary for 

compliance with RCRA. Documentation which originated with 

CCCI, incluning oermit applications, correspondence with u.s. EPA 

and the State of Inniana, discussions involving Hjersted and 

n.s. EPA employees, including Bill Simes, Bill Muno, and Sally 

Swanson, the testimony of CCCI employees, inclu.ding Hjersted, 

Don Grimmett, and James Poisel, observations of EPA and State 

of~icials who visited the site, the testimony and findings of 

fact from the hearing in United States v. Conservation Chemical 

Co., et al., No. 82-0983-CV-W-5 (W.D. Mo.), and pleadings filed 

in Cause No. N-264 before the Environmental Management Board 

of the State of Indiana form the basis of the United States' 

information and belief as to Hjersted's liability. 
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Whether Hjersted was acting in his capacity as an 

officer or director of CCCI or in his personal capacity is 

irrelevant to the determination of his personal liability here. 

Fjersted's personal liability is not based upon this attempted 

distinction in Fjersted's functions. Hjersted was not the 

record owner of the Gary site to the best of the United States' 

knowledge and belief. 

On September 15, 1986, the United States filed 

interrogatories and document requests designed, in part, to 

determine the extent of Hjersted's involvement in the affairs 

of CCCI and in the unlawful hazardous waste activities of the 

company. The responses to these discovery requests may disclose 

information concerning Fjersted's activities which is responsive 

to these interrogatories and to the question of whether Hjersted 

has properly dealt with CCCI as a separate corporation. 

2. State each and every fact which in whole or in 

part provides any basis for your allegation that Norman 

Fjerstec'l in his inc'livic'lual capacity is an "oper;'l.tor" of the 

Gary facility within the meaning of 320 IAC 4.1-1-7. 

ANSWFR: 

See Response to Interrogatory 1; the United States has 

alleged that Hjersted is an operator within the meaning of 

320 IAC 4.1-1-7. 

3. Describe in detail each and every activity at or 

related to the Gary facility which involves application of, 
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compliance with, or regulation under the Resource Conservation 

eno Recovery Act, as amended, (RCPA), requlations promulgated 

under RCRA, and/or the state of Indiana's IAC Title 320 and 

which you contend was enga(led in or was required to be carried 

out by Norman Fjersted in his individual capacity and not in 

his capacity as an officer or director of Conservation Chemical 

Company of Illinois. 

ANSWER: 

See Response to Interrogatory 1; the United States does 

not contend that Hjersted was required to take actions in his 

individual capacity under RCRA. However, Hjersted personally 

participated in the violations of RCRA alleged in the complaint, 

as specified in the Response to Interrogatory 1. 

4. For each and every activity at or related to the 

Gary facility which involves application of, compliance with, 

or regulation under the Pesource Conservation and Recovery Act, 

as amended, (RCRA), re(Julations promulgated und.er RCRA, and/or 

the state of Indiana's IAC Title 320 and which you contend was 

engaaed in or was required to be carried out by Norman Hjersted 

in his individual capacity and not in his capacity as an officer 

or director of Conservation Chemical Company of Illinois, state 

each and every fact which in whole or in part provides any basis 

for your contention that the activity was engaged in by Norman 

Hjersted in or required to be carried out his individual capacity 

and not in his capacity as an officer or director of Conservation 

Chemical Company of Illinois. 
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ANSNER: 

The United States objects to this Interrogatory as 

unclear and confusing. To the extent that this is merely repeti

tive of Interrogatory 3, the United States objects to its being 

repetitive. By way of further response, see the Responses to 

Interrogatories 1 and 3. 

5. For each and every oral communication which any 

u.s. FPA representative(s) and/or state of Indiana representa

tive(s) had with Norman Hjersted in his individual capacity and 

not in his capacity as an officer or director of Conservation 

Chemical Company of Illinois regarding any activity at or related 

to the Gary facility which involved application of, compliance 

with, or regulation under the Resource Conservation and Recovery 

Act, as amended, (RCRA), regulations promulgated under RCRA, 

and/or the state of Indiana's IAC Title 320, 

ANSWER: 

a. identify the u.s. EPA representative(s) and the 

state of Indiana representative(s) and the state 

of Indiana representative(s), 

b. give the date of the communication, 

c. state whether the communication was in 

person or by telephone, and 

d. state in detail each and every matter discussed. 

See Response to Interrogatory 1. Telephone conversations 

involving Hjersted, such as the November 26, 1985 conversation 

between Bjersted and Sally Swanson of u.s. EPA and the December 5, 
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19R5 conversation between Hjersteil and 1'7illiam Muno of U.S. 

EP~. and discussions such as the October 9, 1985 conference with 

Fjersted and representatives of u.s. EPA, assist in establishing 

the basis for Hjersteil's personal liability, since they illustrate 

the nature of Bjersteil's involvement in the hazardous waste 

activities of CCCI and Hjersted's control over CCCI's RCRA 

activities. The United States objects as unduly burdensome to 

Hjersted's request to identify all representatives in attendance 

at each oral communication and to provide the date and detailed 

description of the contents of each communication. To the extent 

that such communications are noted in the files of the u.s. EPA, 

the United States agrees to produce all such non-privileged 

documents for inspection. 

6. For each and every written communication which any 

u.s. FPA representative(s) and/or state of Indiana representa

tive(s) had with Norman Hjersted in his individual capacity and 

not in his capacity as an officer or director of Conservation 

Chemical Company of Illinois regarding any activity at or related 

to the Gary facility which involved application of, compliance 

with, or regulation under the Resource Conservation and Recovery 

Act, as amended, (RCRA), regulations promulgated under RCRA, 

and/or the state of Indiana IAC Title 320, 

a. identify any and all documents "involved, and 

b. detail each,and every matter involved in 

the communication. 
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JI}Jf'WF'P: 

See Response to Interroqatory 1. While correspondence 

received from l"r. Fljersted was on corporate stationery, Hjersted 

is personally liable for the violations alleged in the complaint. 

7. State each and every fact which in whole or in 

part provires any basis for your allegation that Norman Hjersted 

in his individual capacity and not in his capacity as an officer 

or rirector of Conservation Chemical Company of Illinois has 

admitted the violations alleged in sub-paragraph 28 (c), (e), 

and (o) of the complaint. 

See Pesponse to Interrooatory 1. Although the 

admissions were apparently made by Fljersted as an officer or 

director of CCCI, Pjersted is nevertheless personally liable 

for the violations allecred in the complaint. 

8. "''i th reoard to the alleoation that Norman Fljersted 

in his individual capacity and not in his capacity as an officer 

or director o~ Conservation Chemical Company of Illinois has 

admitted the violations alleged in subparagraph 28 (c), (e), 

and (q) o~ the complaint, to the extent that this alleged admis

sion was oral identify all persons to whom it was qiven, and to 

the extent this alleged admission was written, identify all 

documents involved. 



- 9 -

1\NSWEP: 

See Response to Interrogatory 1. The admissions alleged 

in Paragraph 30 of the United States' complaint are found in an 

answer filed by CCCI on September 20, 1985, in a matter before 

the Indiana State Environmental Management Board, Cause No. 

N-264. The answer was signed by Hjersted, President of CCCI. 

9. Detail each and every u.s. EPA or State of Indiana 

policy or guideline for communications with persons in their indi

vidual capacities regarding application of, compliance with, or 

regulation under the Resource Conservation and Recovery Act, as 

amended, (RCRA), regulations promulgated under RCRA, and/or the 

state of Indiana s IAC Title 320 as to corporations or munici

palities who are applicants, permittees, or otherwise regulated 

by the Resource Conservation and Recovery Act, as amended, (RCRA), 

regulations promulgated under RCRA, and/or the state of Indiana's 

IAC Title 320. 

The United States objects to Interrogatory 9 as irrele

vant in that the information it seeks is not relevant to any 

material issue in this case and is not reasonably calculated to 

lead to the discovery of admissible evidence. Also see Response 

to Interrogatory 1. By way of further response, the applicable 

regulations concerning RCRA and the Indiana implementing regula

tions are set forth at 40 C.P.R. Part 260 - 275 and 320 IAC 

Article 4.1. The United States believes that neither these 

regulations nor the policies and guidance issued pursuant to such 
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regulations make the distinction which Fjersted seeks to make 

concernina communications involvina persons in their individual 

capacities. 

10. \ATi th reaard to each and every policy or guideline 

identified in answer to Interrogatory No. 9. 

ANS\ATFFI: 

a. aive the date it was established, 

b. identify the person(s) who established 

it, 

c. detail each and every instance where it 

was consulted and where a communication 

was ~ade to a person in their individual 

capacity, and 

d. detail each and every instance where it 

was consulted and where a com~unication 

was not made to a person in their individual 

capacity. 

See Flesponse to Interrogatory 9. 

11. If you contend that on August 18, 1980 Norman 

Fjersted in his individual capacity and not in his capacity as 

an officer or director of r:onservation Chemical Company of 

Illinois, pursuant to Section 3010 (a) of RCRA gave any notifi

cation to u.s. FPA, state each and every fact which in whole 

or in part provides any basis for your allegation that Norman 

Fiersted in his individual capacity and not in his capacity as an 

officer or director of C:onservation Chemical Company of Illinois 

crave such notification to TT.s. EPA. 
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ANRWEP: 

See Response to Interrogatory 1. Although the notifica

tion was submitted by Hjersted as president of CCCI, Hjersted is 

personally liable for the violations alleged in the complaint. 

12. With regard to your contention that on August 18, 

19RO Norman Hjersted in his individual capacity and not in his 

capacity as an officer or director of Conservation Chemical of 

Illinois, pursuant to Section 3010 (a) of RCRA gave any notifica

tion to u.s. EPA, identify each and every communication through 

which the alleged notification took place and to the extent the 

alleged notification was oral, identify all persons to whom it 

was criven, and to the extent the alleged notification was 

written, identify all documents involved. 

ANSWFP: 

See Response to Interrogatory 11. 

13. If you contend that on November 18, 1980 Norman 

Hjersted in his individual capacity and not in'his capacity as 

an officer or director of Conservation Chemical Company of 

Illinois, pursuant to Section 3005 (a) of RCRA made any 

submission to u.s. EPA, state each and every fact which in 

whole or in part provides any basis for your allegation that 

Norman Hjersted in his individual capacity and no~ in his 

capacity as an officer or director of Conservation Chemical 

Company of Illinois made such submission to u.s. EPA. 
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ANSWFP: 

See Response to Interrogatory 1. Although Hjersted 

submitted the Part A application as President of CCCI, Hjersted 

is personally liable for the violations alleged in the complaint. 

14. With regard to your contention that on 

November lR, 1980 Norman Hjersted in his individual capacity 

and not in his capacity as an officer or director of 

Conservation Chemical of Illinois, pursuant to Section 3005 (a) 

of PCRA made any submission to u.s. EPA, identify each and 

e>very communication through which the alleged submission took 

place and to the extent the alleged submission was oral, 

identify all persons to whom it was given, and to the extent the 

alleaed submission was written, identify all documents involved. 

See Response to Interrogatory 13. 

15. If you contend that on July 13, 1984 Norman 

Bjersted in his individual capacity and not in his capacity as 

an officer or director of Conservation Chemical Company of 

Illinois, submitted to Indiana and/or u.s. EPA any closure plan 

for the Gary facility, state each and every fact which in whole 

or in part provides any basis for your allegation that Norman 

Hjersted in his individual capacity and not in his capacity as 

an officer or director of Conservation Chemical Company of 

Illinois submitted such closure plan. 
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ANSWER: 

See Response to Interrogatory 1. Although on July 13, 

1984, Hjersted submitted a Part B aplication which contained a 

deficient closure plan as President of CCCI, Hjersted is personally 

liable for the violations alleged in the complaint. 

16. With regard to your contention that on July 13, 

1984 Norman Hjersted in his individual capacity and not in his 

capacity as an officer or director of Conservation Chemical of 

Illinois, submitted to Indiana and/or u.s. EPA any closure plan 

for the Gary facility, identify each and every communication 

through which the alleged submission took place and to the 

extent the alleged submission was oral, identify all persons to 

whom it was given, and to the extent the alleged submission was 

written, identify all documents involved. 

ANSWER: 

See Response to Interrogatory 15. 

17. If you contend that on May 14, 1:985 Norman 

Hjersted in his individual capacity and not in his capacity as 

an officer or director of Conservation Chemical Company of 

Illinois, submitted to Indiana and/or u.s. FPA any revised 

closure plan for the Gary facility, state each and every fact 

which in whole or in part provides any basis for your allegation 

that Norman Hjersted in his inpividual capacity and not in 

his capacity as an officer or director of Conservation Chemical 

Company of Illinois submitted such revised closure plan. 
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ANSWFP: 

See Pesponse to Interrogatory 1. Although Hjersted 

suhmitted a revised Part R application which contained a revised, 

and still deficient, closure plan as President of CCCI on May 

14, 19R5, Fjersted is still personally liable for the violations 

alleaed in the complaint. 

lR. With reaard to your contention that on May 14, 

19R5 Norman Fjersted in his individual capacity and not in his 

capacity as an officer or director of Conservation Chemical of 

Illinois, submitted to Indiana and/or U.R. FPA any revised 

closure plan for the Gary facility, identify each and every 

communication throuah which the alleaed submission took place 

and to the extent the alleaed submission was oral, identify all 

persons to whom it was aiven, and to the extent the alleged 

submission was written, identify all documents involved. 

See Pesponse to Interroaatory 17. 

19. If you contend that on January 30, 1985 U.S. EPA 

notified Norman Fjersted in his individual capacity and not in 

his capacity as an officer or director of Conservation Chemical 

Companv of Illinois, that a closure plan for the Gary facility 

was deficient, state each and every fact which in whole or in 

part provides any support for ~our contention that on January 

30, 19R5 n.R. EPA notified Norman Hjersted in his individual 

capacitv and not in his capacity as an officer or director of 

Conservation Chemical Company of Illinois that a closure plan 

~or the Garv facility was deficient. 
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ANSWER: 

See Response to Interrogatory 1. Although u.s. EPA 

addressed its letter to Hjersted as President of CCCI, Hjersted 

is personally liable for the violations alleged in the complaint. 

20. With regard to your contention that on January 30, 

1985 u.s. EPA notified Norman Hjersted in his individual capacity 

ana not in his capacity as an officer or director of Conservation 

Chemical Company of Illinois, that a closure plan for the Gary 

facility was deficient, identify each and every communication 

through which the alleged notification took place and to the 

extent the alleged notification was oral, identify all persons who 

gave the notification, and to the extent the alleged notification 

was written, identify all documents involved. 

ANS\<TER: 

See Response to Interrogatory 19. 

21. If you contend that on December 20, 1985 U.S. 

EPA notified Norman Hjersted in his individual capacity and not 

in his capacity as an officer or director of Conservation 

Chemical Company of Illinois, that a revised closure plan for 

the Gary facility was deficient, state each and every fact 

which in whole or in part provides any support for your 

contention that on December 20, 1985 u.s. EPA notified Norman 

Pjersted in his individual cap~city and not in his capacity as 

an officer or director of Conservation Chemical Company of 

Illinois that a revised closure plan for the Gary facility was 

deficient. 
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ANPT,TFF: 

See Response to Interrogatory 1. u.s. EPA is not aware 

of Fjersted's intention to attend the December 20, 1985 meeting in 

his personal capacity. u.s. EPA conveyed its comments concerning 

the deficient closure plan to Hjersted rather than some other 

person because Hjersted was the person with the authority to take 

the necessary actions on behalf of CCCI, had submitted the plan 

previously, and had signed it. 

22. With regard to your contention that on December 

20, 1985 u.s. EPA notified Norman Hjersted in his individual 

capacity and not in his capacity as an officer or director 

of Conservation Chemical Company of Illinois, that a revised 

closure plan for the Gary facility was deficient, identify each 

and every communication through which the alleged notification 

took place and to the extent the alleged notification was oral, 

identify all persons who gave the notification, and to the 

extent the alleged notification was written, identify all 

documents involved. 

ANSWER: 

See Response to Interrogatory 21. 

Respectfully submitted, 

ANDREW B. BAKER 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
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WILLIAM SIERKS 
Attorney 
United States Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Washington, D.C. 20530 
(202) 633-4160 

ted States Environmental Protection 
gency 

Office of Regional Counsel 
230 s. Dearborn Street 
Chicago, Illinois 60604 
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I~ THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITFD STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJFRSTFD, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ___________________________ ) 

VERIFICATION 

Sally Swanson declares under penalty of perjury that 

she is employed by the United States Environmental Protection 

Agency, Region V, Chicago, Illinois, that she has read the 

foregoina responses to interrogatories, that the facts set forth 

in the foreaoing responses are based upon personal information 

or information supplied to her by other employees of the United 

States Environmental Protection Agency upon whom she relies, and 

they are true and correct to the best of her knowledge. 

Dated: November 'VI , 1986 



IN TPE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CPEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ______________________________ ) 

UNITED STATES' RESPONSES TO 
HJERSTED'S REQUEST FOR DOCUMENTS 

1. The United States objects as irrelevant and 

immaterial to any issue in this case to Hjersted's attempt to 

c'listinouish throughout his discovery requests between actions by 

Mr. Pjerstec'l in his ''official" capacity as an officer or director 

of CCCI and in his "personal'' capacity. Hjersted's personal 

liability for the violations alleged in the complaint is not 

based upon any such distinction in Hjersted's functions. In the 

complaint, the United States has alleged that Norman Hjersted is 

personally liable for the specified violations of RCRA and the 

applicable Indiana regulations. This allegation is based upon 

information and belief that Hjersted was responsible for the 

overall operation of the Gary site, designed the hazardous 

waste treatment, storage, and disposal systems which were used 

at the Gary site, exercised coqtrol over the hazardous waste 

activities of CCCI, and was personally involved in the violations 

of RCRA and the applicable Indiana reoulations set forth in the 
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complaint. As President and chief executive officer of CCCI 

since its incorporation, Hjersted has exercised control over the 

operations of the company. In particular, deposition testimony 

by Hjersted in this case on ~arch 14, 1986, and at a preliminary 

hearing on ~arch 27, 1986, indicates that Hjersted was responsible 

for the hazardous waste activities of the company. See, i.e., 

3/27/86 transcript at 2, 4-5, 11, 37, 105. The United States is 

aware of or has reason to believe, based on Hjersted's involvement 

with the Conservation Chemical Company and other information 

discussed below, that Hjersted has been intimately involved in 

all aspects of CCCI's activities, including CCCI's financial 

dealings, contacts with potential customers, and CCCI's actions 

concerning compliance with hazardous waste regulations. Hjersted 

hired the people who supervised the hazardous waste activities 

at the site, controlled the finances of the company and all 

major expenditures for repairs, improvements, equipment installa

tion, process modifications, and actions wihch were necessary 

for compliance with RCRA. Documentation which originated with 

CCCI, including permit applications, correspondence with u.s. EPA 

and the State of Indiana, discussions involving Hjersted and 

u.s. FPA employees, including Bill Simes, Bill Muno, and Sally 

Swanson, the testimony of CCCI employees, including Hjersted, 

Don Grimmett, and James Poisel, observations of EPA and State 

officials who visited the site, the testimony and findings of 

fact from the hearing in United States v. Conservation Chemical 

Co., et al., No. 82-0983-CV-W-5 (W.D. Mo.), and pleadings filed 
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in Cause No. N-264 before the Environmental Management Board 

of the State of Indiana form the basis of the United States' 

information and belief as to Hjersted's liability. 

Nhile F!jersted was not the record owner of the Gary 

site to the best of the United States knowledge and belief, 

whether Hjersted was acting in his capacity as an officer or 

director of CCCI or in his personal capacity is irrelevant to 

the determination of his personal liability here. Hjersted's 

personal liability is not based upon this attempted distinction 

in F!jersted's functions. 

On September 15, 1986, the United States filed 

interrogatories and document reouests designed, in part, to 

determine the extent of Hjersted's involvement in the affairs 

of CCCI and in the unlawful hazardous waste activities of the 

company. The responses to these discovery requests may disclose 

information and documents concerning Hjersted's activities which 

are responsive to this discovery request and whether Hjersted 

has properly dealt with CCCI as a separate corporation. 

2. See Response to Document Request No. 1. The 

documentation which supports the United States' contention 

that Hjersted is personally liable as an operator under 320 

IAC.4.1-l-7 includes the section 3010 Notification, Part A 

and R permit applications, the revised Part B application, and 

correspondence from Hjersted both to the State of Indiana and to 

u.s. EPA. The United States will make available for inspection 

all non-privileged documents within its possession and control 

relating to F!jersted's personal liability. 
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3. See Response to Document Request No. 1. The 

United States will make available for inspection all non

privileged documents within its possession and control relating 

to Hjersted's personal liability. 

4. See Response to Document Request No. 3. 

5. See Response to Document Request No. 1 and 

the Answer filed by Hjersted dated September 20, 1985 in Cause 

No. N-264 before the Environmental Management Board of the State 

of Indiana. 

6. See Response to Document Request No. 1. The 

United States does not believe that any policies or guidance 

issued by u.s. FPA pursuant to RCRA make the distinction which 

Hjersted seeks to establish involving communications with persons 

in their individual capacities. 

7. The United States objects that Document Request 7 

is overly broad, burdensome, confusing, ambiguous, and irrelevant 

in that it seeks the discovery of all documents which refer, 

relate, or pertain to any communication made with any person 

in his/her individual capacity after consulting any policy or 

ouideline for communications with persons in their individual 

capacities. The United States cannot determine which documents 

fall within the scope of this confusing request, and how, if at 

all, such documents relate to any material issue in this case. 

By way of further response, the United States has agreed to 

produce for inspection all non~privileged documents relating to 

Hjersted's personal liability. 
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8. See Response to Document Request 1. The United 

States will produce for inspection all non-privileged documents 

relating to Hjersted's personal liability. 

9. See Response to Document Request 8. 

10. See Response to Document Request 8. 

11. See Response to Document Request 8. 

Respectfully submitted, 

ANDREW B. BAKER 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 

WILLIAM SIERKS 
MARK GRUMMER 
Attorneys 

'( 

I 
/ ' " 

United States Department of Justice 
Land and Natural Resources Division 
Environmental Enforcement Section 
Washington, D.C. 20530 
(202) 633-4160 

sistant Regional Counsel 
ited States Environmental Protection 
Agency 

230 s. Dearborn Street 
Chicaao, Illinois 60604 
(302) 886-5348 



IN 'l'!-lF' m'ITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UJ\TITFD STATES OF M1F'RICA, 

Plaintiff, 

v. 

CONSFRVA'J'IQ}T C!-lFI'ICAL COMPA~"!Y 

OP ILLINOIS and l\TORMAF P. 
!-lJF'RSTFTl, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ______________________________ ) 

VERIFICATION 

sally swanson declares under penalty of perjury that 

she is employed by the llnited States Pnvironmental Protection 

Jlaency, Reaion v, Chicaqo, Illinois, that she has read the 

foreqoinq responses to document requests, that the facts set 

forth in the foreaoing responses are based upon personal 

information or information supplied to her by other employees 

of the United States Pnvironmental Protection Agency upon whom 

she relies, and they are true and correct to the best of her 

knowledae. 

Dated: November ~l , 1986 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ____________________________ ) 

CERTIFICATE OF SERVICE 

I hereby certify that, on this 26th day of November, 

1986, I served a copy of the attached Responses of the United 

States to Interrogatories and Document Requests of the 

Conservation Chemical Company of Illinois and Norman B. 

Hjersted by u.s. Mail with proper postage, fully prepaid, 

upon counsel for defendants, addressed to: 

Louis M. Rundio, Jr. 
McDermott, Will, and Emery 
111 West Monroe Street 
Chicago, Ill. 60603 

Maureen Grimmer 
Eichhorn, Eichhorn, and Link 
200 Russell Street 
P.O. Box 6328 
Hammond, Ind. 46325 

~ ~ . ;· I 
~ (/!L/!i, J.: ~/ ··' 
WILLIAM R. SIERKS 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHFMICAL COI-'PANY 
OF ILLH10IS ana NORMAN B. 
BJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ___________________________ ) 

RESPONSES OF TBE UNITED STATES TO DEFENDANT 
COJ\1SF:PVATI0~1 CF!F:I-'ICAL COMPA11Y OF ILLINOIS INTERROGATORIES 

GFNERAL OBJECTIONS 

1. The nniteo States objects to the interrogatories and 

document reouests of the Conservation Chemical Company of 

Illinois (CCCI) as unouly burdensome, oppressive and expensive 

to tne extent that CCCI requires the United States to produce 

oocuments which were created by or are already in the possession 

of defendants. 

2. The United States objects to each and every interroga-

tory and document request to the extent that it calls for 

information or documents protected by the attorney client, work 

product, or other privilege. 

3. The United States objects to any request. to produce 

documents not within the possession, custody, or control of 

the u.s. EPA as unduly burdensome and oppressive. 

4. The United States objects as irrelevant to the instruc-

tion to identify a person's home address. 
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1. State each and every fact which in whole or in 
part provides any basis for your allegation that the Offsite 
Basin is a "disposal facility". 

RESPONSE 1: 

The Offsite Basin is either a "disposal facility" or a 

"solid waste management unit", subject to the closure require-

ments of RCRA. The facts giving rise to that conclusion are 

analytical testing of waste materials in the Offsite Basin 

showinq the Basin to contain incompletely treated pickle liquor 

wastes; testimony at the hearing in March, 1986 in this matter 

indicatinq that CCCI had placed solid wastes, including pickle 

liquor wastes, into the Basin; (3/26/86 transcript at 44; 

3/27/86 transcript at 123-124; 3/24/86 transcript at 103-104, 

138, 159 and 171-172); correspondence between CCCI and the EJ&E 

Railroad over a period of years since 1971 indicating CCCI's use 

of the Offsite Basin to contain solid wastes; and interviews 

with CCCI officials and former employees, including Don Grimmett, 

James Poisel and Norman Hjersted, indicating use of the Offsite 

Basin for disposal of solid wastes. Also see Response to 

Interrogatory No. 38 and documents referenced in Response to 

Interroqatory No. 29. 

2. If you alleqe that the Offsite Basin ever attained 
"interim status", state the period(s) of time when the Offsite 
Basin allegedly had ''interim status". 

RESPONSE 2: 

Based on facts developed to date during the litigation of 

this matter, it appears that the Offsite Basin never attained 

interim status under RCRA. Nevertheless, under 320 IAC 4.1-15-l(b), 
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defendants' management of the Offsite Basin after November 18, 

1980, subjects the Basin to interim status requirements. The 

United States has filed discovery intended to determine defen-

dants' hazardous waste management activities concerning the 

Offsite Basin. Further, the use of the Basin by CCCI to dispose 

of solid wastes renders the Basin a "solid waste management" 

unit under §3004(u) of RCRA and this subjects it to the closure 

requirements of 320 IAC Article 4.1, Rule 21. The United States 

will amend its Complaint to reflect this. 

3. If you allege that the Offsite Basin ever attained 
''interim status", identify any and all documents relating to 
the application for and/or granting of "interim status" to 
the Offsite Basin. 

RESPONSE 3: 

N/A 

4. If you contend that the Offsite Basin was a "disposal 
facility" after November 18, 1980, then state each and every 
fact which in whole or in part provides any basis for your 
allegation that the Offsite Basin was a "disposal facility" 
after November 18, 1980. 

RESPONSE 4: 

See Responses 1 and 2. 

5. To the extent not provided in the answer to Interroga
tory No. 4, for each and every instance in which hazardous waste 
was intentionally placed in the Offsite Basin: identify the 
hazardous waste, state the amount of hazardous waste, state the 
date hazardous waste was intentionally placed, and identify the 
person who placed the hazardous waste in the Offsite Basin. 

RESPONSE 5: 

The United States objects to this Interrogatory to the 

extent that it implies that liability for disposal of hazardous 
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wastes reauires a showing that such disposal was intentional. 

See, 42 u.s.c. 6904(3). The United States further objects to 

this Interrogatory to the extent that it implies that the United 

States, and not the facility owner and operator, has the burden 

of identifying the types and amounts of materials and the dates 

of their deposit into the Offsite Basin. The United States does 

not have direct, first-hand knowledge of the types, amounts and 

dates on wnich hazardous waste was placed in the Offsite Basin 

by the Defendants. To the extent that the operating records and 

other documents of defendants contain information responsive to 

this Interrogatory, the United States asserts that the burden of 

preparina this response is the same for the United States and for 

the defendants. The United States says by way of further response 

that the analytical results referenced in Responses 1 and 29 

indicate that waste materials have been deposited into the Offsite 

Basin, as does the correspondence referenced therein. Under 

320 IAC 4.1-16-4 and 4.1-19-4, it is the burden and obligation of 

an owner and operator to analyze and identify waste handled by 

it, and to document its ultimate fate. 

6. State each and every fact which in whole or in part 

provides any basis for your allegations that Basin T-19 is a 

"disposal facility''. 

RESPONSE 6: 

Testimony at the hearing on March 24-27, 1986, by Norman B. 

Hjersted, James Poisel and Donald Grimmett, indicates that pickle 

liquor treatment wastes were regularly deposited into the area 

around T-19. (3/27/86 transcript at 34, 67-68, 54, 134, 89; 
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3/?.~/86 at 35-38; 3/?.6/86 at 37, 214). CCCI's Part B Applications 

(6/1~/84 ann 5/8/85) nenote the area as a "surface impoundment", 

ann testimony ~y Fjersted (3/27/86 transcript at 63-66) and 

reports of the Gary facility (see Response No. 29) indicate that 

the soil composition in the area is very porous, leadinq to the 

nischarae to soil and potentially to groundwater of waste materials 

deposited into Basin T-19. See also Responses 5 and 29. 

7. If you alleqe that Basin T-19 ever attained "interim 
status", state the period(s) of time when Basin T-19 allegedly 
haa ''interim status''. 

PFf'P()~TSF 7: 

Basin T-19 was identified bv CCCI as a surface impoundment 

su~ject to PCPA reaulation in its Part B Applications (6/15/84 

and ~/R/R5). crci's interim status authority to use Basin T-19 

terminated by operation of law on November 8, 1985, under the 

provisions of 47 n.s.c. 16925(e). 

8. If you alleae that Pasin T-19 ever attained "interim 
status", identify any all documents relatina to' the application 
for and/or qrantina of "interim status" to Basin T-19. 

PFSPmTSF 8: 

The United States will make available to CCCI all non-

privileqen documents in its custody or control relatinq to the 

sub;ect of this Interroaatory. Also see Responses No. 2, 5 

and 29. 

9. If you contend that Basin T-1 9 was a "disposal facil
ity" after November 18, 1980, then state each and every fact 
which in whole or in part provides any ~asis for your alleqation 
that Pasin '1'-lq was a "disposal facility" after l\1ovember 18, 1980. 
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PF'SP0NSF' q: 

Testimony at the hearina on March 24-27, 1986 by Norman B. 

Rlersteo, James Poisel, ~illiam Simes ann nonald Grimmett indicates 

that oefenoants used the porous-bottomed Basin T-19 to receive 

untreated or improperly treated pickle liauor wastes from the 

process area of CCCI's operation. (3/24/86 transcript 88-95, 

l3q-l40, /?7; 3/?5/Rn at 63; 3/26/Rn at 214; 3/27/86 at 73-75, 

R~.) CCCI's Part R permit applications (6/15/84 and 5/8/85) 

oescrihe the use of Basin T-19 to receive wastes. (Section D) . 

See also Responses to No. 29 ann 40. 

10. ~o the extent not provided in the answer to Interroga
torv No. q' for each ann every instance in which hazardous waste 
was intentionally placed in Basin T-19: identify the hazardous 
waste, state the al'1ount of hazardous waste, state the date 
hazardous waste was intentionally placed, and identify the person 
who placed the hazardous waste in Basin T-19. 

PF'SP0NSF' 10: 

See Responses to Interroaatories Nos. 5, 29 and 40. By way 

of further response, the Uni ten States notes the testimony and 

documents referred to in Pesponse 9 which establish that untreated 

or improperlv treated pickle liquor wastes were placed into Basin 

T-19 since November lR, 1980. 

11. State each ann every fact which in whole or in part 
provides anv basis for your allegation that Basin T-22 is a 
"disposal facility''. 

PFSPCINSF' 11: 

CCCI failed to maintain aneauate freeboard on the common 

dike separatina Basins T-19 and T-22, leaning to a discharge of 

¥Tastes from Basin T-lq into T-22 on at least two occasions in 
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the sprina of 1983 ann the sprina of 1984, as testified by James 

Poisel at the hearing on March 26, 1986. (3/26/86 transcript at 

11?, 113, 174, 197-?00) ann Bjersten in deposition (3/14/86 at 

66-67.) Additionally, several documents concerning the contacts 

hetween CCCI ann the Indiana State Boarn of Health relating to 

thi~ nischarae are availahle for inspection by defendants. 

Finallv, defendants connucten nredgina and earthmovina activities 

in Basin T-?2 in the winter of 1984 ann spring of 1985. (3/25/86 

transcript at 52.) Al~o see Pesponse to 42. 

1?. If you alleae that Basin T-22 ever attained "interim 
status", state the period(s) of time when Basin T-22 allegedly 
ha~ ''interi~ status''. 

PFSPONF'F 1?: 

CCCI inentifien its entire facility, including Basin T-22, 

a~ the facility to ohtain the benefits of, and be subject to, 

the interim status standards of PCPA in its Part A permit appli-

cation. That status commenced with the filing of the Part A 

permit application and continued until terminat,ed by operation 

of law on November 8, 1985, under 42 U.S.C. 6925(e). Also see 

3?0 IAC 4.1-15-l(h) and Pesponse No. 2 concerning applicability 

of interim status reaulations to solid waste management units 

~uch a~ Basin T-?2. 

13. If vou alleae that Basin T-22 ever attained "interim 
status", identifv any ann all documents relating to the applica
tion for ann/or arantina of ''interim status'' to Basin T-22. 

PFS POJ\1SF 1 3: 

Pee Pesponses No. A, ll and 1?. 
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14. I:f you contend that Rasin T-22 was a "disposal facility" 
after November 18, 1980, then state each and every fact which in 
whole or in part provides any basis for your allegation that Basin 
'1'-22 was a "disposal facility" after November 18, 1980. 

RF'RPONRF 14: 

Ree Response 11. 

15. To the extent not provided in the answer to Interroga-
tory No. 14, for each every instance in which hazardous waste was 
intentionally placed in Basin T-22: identify the hazardous waste, 
state the amount of hazardous waste, state the date hazardous 
waste was intentionally placed, and identify the person who placed 
the hazardous waste in Basin T-22. 

RF'SPONRF' 15: 

Ree Responses No. 5, 29 and 42. Responses No. 8, 11 and 

42 detail instances when waste materials were deposited into 

Pasin T-22 ano when oefendants unoertook management activities 

in 1=\asin 'l'-22. 

16. Rtate each and every fact which in whole or in part 
provides any basis for your allegation that the Pie Basin is a 
"oisposal :facility". 

RFSPO!'>IRE 16: 

Roth the Part P. filed November 18, 1980 and Part B permit 

applications submitted on 6/15/84 and 5/8/85 by CCCI as 

well as correspondence from CCCI to EPA and the State indicate 

that the Pie Rasin is a waste management unit reoulated under 

the Resource Conservation and Recovery Act. The appearance of 

the Pie Rasin also indicates that hazaroous waste has been 

oisposed in the Pasin. Ree Response to Interrogatory No. 44. 

F'urther, Pjersted ano CCCI employees have testified that materials 

were disposed in the Pie Rasin and that the dike between the Pie 

Basin and 'l'-20 was rebuilt. Ree Response to No. 44. Also see 
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3/24/R6 transcript at 139; 3/25/R6 at 41-42, 164, 193-198; 

3/26/86 at 24-25, 41, 36-37, 140, 76-78; 3/27/86 at 34, 97, 

135. 

17. If you alle9e that the Pie Basin ever attained 
"interim status", state the period ( s) of time when the Pie 
Basin alleaedly had ''interim status''. 

RFSPONSF 17: 

See Response to Interro9atorv No. 16. The original Part A 

permit application specifically included the Pie Basin, which is 

suh;ect to interim status standards until that status is revoked 

and the facility is closed as reauired under RCRA. 

lR. If you alleae that the Pie Basin ever attained 
"interim status", identify any and all documents relating to 
the application for and/or arantina of "interim status" to 
the Pie Basin. 

Rl"SPONSF lR: 

'J'he ~Totification of Flazardous Waste Activities and Part A 

and Part B permit applications as well as correspondence from 

CCCI to FPA and the State indicate that the Pie.Rasin was part 

o~ the facility for which CCCI sought and obtained interim status. 

lCJ. If you contend that the Pie Basin was a "disposal 
facilitv" a~ter November 18, 1980, then state each and every 
fact which in whole or in part provides any basis for your 
alleaation that the Pie Basin was a "disposal facility" after 
Novemher lR, l'lRO. 

RFSPONSF l'l: 

See Response to Interroqatory No. 16. 

20. 'J'o the extent not provided in the answer to 
Interroaatory No. l'l, for each and every instance in which 
hazardous waste was intentionally placed in the Pie Basin: 
identify the hazardous waste, state the amount of hazardous 
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waste, state the date hazardous was was intentionally placed, 
and identify the person who placed the hazardous waste in the 
Pie "Rasin. 

Rl'SPOJ\TSF 20: 

See Responses to Interroaatories No. 5, 16, 29 and 44. 

21. If you contend that any act or activity, other than 
alleaed attain!T'ent of "interim status" subjects the Offsite Basin 
to state or federal statutes or regulations requiring a closure 
and/or a post-closure plan for the Offsite Basin, then for each 
and every such act or activity occurring after November 18, 1980: 
state the date it occurred, describe in detail the act and acti
vity, identify the hazardous waste involved, state the amount of 
hazardous waste, and identify all persons participating in the 
act or activitv. 

Rl'SPONSJ' ?1: 

'T'he TTniter1 States ohjects to Interroaatories 21 through 27 

to the extent that they seek to imply that, with respect to the 

Offsite Pasin, Pasin T-19, Pasin T-22 and the Pie Basin, some 

overt act or activity on the part of CCCI after November 18, 1980 

is reauired to render CCCI liable for closure and/or post-closure 

care of those areas. The Offsite Pasin is a "solid waste manage-

ment" unit within the meanina of 42 U.S.C. 9604(28) from which 

the U.S. l'PA has documented releases of hazardous wastes or 

constituents. Defendants are required to take appropriate 

corrective action to address the Offsite Basin under 42 U.S.C. 

~Fg/4(u) and (v) because defendants are seeking a RCPA permit 

and will he reauired to ohtain a post-closure permit from the 

State of Indiana for anv wastes left on-site after closure. 

It is the ohliaation of the owner and operator to maintain 

recorr1s indicatina the activities undertaken in connection with 

waste manaaement units used in connection with operations under 
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interim status or otherwise ana the wastes placeo into such units. 

Samplina ana analysis of the referenceo units inoicates the presence 

o~ hazardous wastes ana constituents in these units which, other 

than the Offsite Fasin, are clearly within the facility boundaries 

~or which CCCI ortaineo interim status on November 18, 1980. Also 

see Pesponse to Interrogatory No. 3R. 

22. If you conteno that any act or activity other than 
alleaeo attainmPnt of "interim status" subjects the Offsite Basin 
to state or feoeral statutes or regulations requiring a closure 
ana/or a post-closure plan for Offsite Basin, then for each and 
everv such act or activity occurring before November 19, 1980: 
state the nate it occurreo, oescribe in detail the act or activity, 
ioentifv the hazaroous waste involveo, state the amount of hazar
oous waste, ana ioentify all persons participating in the act or 
activity. 

See Pesponse to Interroaatory No. 21. 

23. If you conteno that any act or activity other than 
alleapd obtainment of ''interim status'' subjects Basin T-19 to 
statf' or ~ederal statutes or reaulations reaui~ing a closure 
ana/or a post-closure plan ~or Pasin T-19, then for each and 
f'Verv such act or activitv occurrina after November 18, 1980: 
state the date it occurreo, describe in detail the act or 
activity, ioentify the hazardous waste involved, state the 
amount_ of hazardous waste, and ioentify all persons partici
patina in the act or activity. 

PFSPOFSF 23: 

See Responses to Interrogatories No. 21 and _No. 40. 

24. If you conteno that·any act or activity other than 
alleaed ortainment of "interim status" subjects Basin T-19 to 
state or feoeral statutes or reaulations reaurinq a closure 
and/or a post-closure plan for Pasin T-19, then for each and 
every such act or activity occurrina before November 19, 1980: 
state the date it occurred, describe in detail the act or 
activity, identify the hazardous waste, state the amount of 
hazardous waste, and identify all persons participating in the 
act or activity. 
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PFPPO}TSF /4: 

Pee Pesponses to Interrooatories No. 21 and No. 40. 

/5. If you contend that any act or activity, other than 
alleoe<'l ortainment of "interim status" surjects Basin T-22 to 
state and federal statutes or requlations reouirino a closure 
ann/or a post-closure plan for B~sin T-22, then for each and 
every such act or activity occurring after November 18, 1980: 
state the date it occurred, describe in detail the act or 
activity, identify the hazardous waste involved, state the 
amount of hazardous waste, and identify all persons participating 
in the act or activity. 

PFPPO]\Tf;p ;:> S: 

See Pesponses to Interrogatories No. 21 and No. 42. 

26. If you contend that any act or activity other than 
alleoed obtainment of "interim status" subjects Basin T-22 to 
state or federal statutes or reoulations reouirino a closure 
ann/or a nost-closure plan for Basin T-22, then for each and 
every such act or activity occurring before November 19, 1980: 
state the <'late it occurred, describe in <'letail the act or 
activity, i<'lentify the hazardous waste involved, state the 
amount of hazar<'lous waste, and i<'lentify all persons partici
patino in the act or activity. 

See Pesponses to Interrooatories No. 21 and No. 42. 

27. If vou conten<'l that any act or activity other than 
alleae<'l obtainment of "interim status" subjects the Pie Basin to 
state or fe<'leral statutes or regulations requiring a closure 
and/or a post-closure plan for the Pie Basin, then for each and 
every such act or activity occurring after November 18, 1980: 
state the date it occurred, describe in detail the act or 
activity, identify the hazardous waste involved, state the 
amount of hazardous waste, and identify all persons partici
patino in the act or activity. 

PFSPONSF /7: 

See Pesponses to Interrogatories No. 21 and No. 44. 
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28. Ir you contend that any act or activity other than 

alleqed obtainment of "interim status" subjects the Pie Basin to 
state or federal statutes or regulations requiring a closure and/or 
a post-closure Plan for the Pie Basin, then for each and every such 
act or activity occurring before November 19, 1980: state the date 
it occurred, describe in detail the act or activity, identify the 
hazardous waste involved, state the amount of hazardous waste, and 

identify all persons participating in the act or activity. 

Response 28: 

See Responses to Interrogatories No. 21 and No. 44. 

29. For each and every instance of hazardous waste being 
aenerated at the "Gary facility" after November 18, 1980: identify 
the hazardous waste, state the amount of hazardous waste, state the 
date on which the hazardous waste was generated. 

Response 29: 

The United States did not operate the site and was not 

present at the site on each date the site was operated since 

Novemher 18, 1980. ~~ile the United States was aware that defendants 

were operatina on the dates of PCRl\ inspections by U.S. EPA or State 

of Indiana Staff (i.e., November 11, 1980, June 22, 1983, January 4, 

1984, August 29, 1984 and March 21, 1985), and during CERCLA 

sampling, investigative, or remedial work (i.e., the removal activity 

in the Fall of 1985), the United States did not i.tself maintain 

records of the type, amounts, and dates on which hazardous waste was 

aenerated, treated or disposed. Under RCRA it is the responsibility 

of defendants to maintain this information. The United States' 

information as to dates, quantities, and amounts of waste generated, 

treated and disposed comes primarily from records of the defendants, 

including daily operating logs, ~nnual reports, and other business 

recoril of defendants. To the extent that the answer to Interrogatory 

No. 29 can be derived from records within the possession of defendants, 
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tre TTnited States asserts tf>at the burden of deriving the answer 

to this interrogatory is the same for the United States and for 

tr>e defendants, particularly since these are defendants' records. 

l'y way of further response, tf>e United States notes that documents 

supplied by defendants are the primary source of information as 

tre razardous waste oenerated treated, and disposed by defendants 

at tr>e Gary facility since Povember 18, 1980. The Part A and Part 

P PrPA permit applications of ~/lS/84 and 5/8/85 submitted by 

defendants (i.e., Part B applications, Sections B, C, D, E, and I) 

list the types, auantities, and locations of hazardard waste gene

rated, treated, stored and disposed at the site. In addition, 

various dailv, annual, or other reports of defendants document the 

hazardous waste activities of defendants. In addition, reports 

prepared by the United states or its contractors made available to 

or previously provided to defendants contain information concerning 

the types and amounts of hazardous waste oenerated, treated and 

disposed at the Gary site. These reports include the Preliminary 

Samplina Investioation of the Gary site by CF21'1 Hill and Ecology 

and Environment, dated May 14, 1984; the Fazard Panking System 

documentation for scorino the Gary site for the CERCLA National 

Priorities List; Site Inspection Reports prepared by State of Indiana 

and n.s. EPA PCPA employees after onsite visits at the Gary site; 

the Favens and Emerson Report of August, 1983 prepar~d for the Gary 

St.ate Autr>ority; the Fcoloqv anc1 Environment Field Investigation Team 

Site Safety Plan; the Ecology and Environment Site Inspection Report 

of 10/18/83, tre Site Assessment for the Conservation Chemical site 

prepared by l•'eston-SPEP dated February, 1985; data from various 
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lat>oratories which analyzed sa111ples fro111 the Gary site, including 

analvtical data produced by the defendants, the generators, Weston, 

Fnviresponse, JTC Fnviron111ental, Spectrix, IT Analytical Services, 

ann the State of Indiana lab, and the Emergency Action Plan hy 

l<'eston of ~<ay, 1<185. In addition, U.S. FPA has a printout of waste 

tvpPs ann waste chacteristics of all materials that went to the 

site. This nocu111entation is available to defendants for inspection, 

suh4ect to Fen. P. Civ. P. 26(c) because of the expense incurred 

hv the Tlniten States in aenerating suer document. To the extent 

trat the responsE' to tris interroqatory can he determined from 

trese reports ann the defendants own records and reports, the United 

States asserts that the burden of derivina the response to this 

interroaatory is tre same for defendants as for the United States. 

30. For each and every instance of hazardous waste being 
treated at the "Garv facility" after November 18, 1980: identify 
t_hP hazarnous waste, state the amount of hazardous waste, state the 
date on which it was treated, and descrit>e the treatment. 

Pesponse 30: 

See Pesponse to Interroaatory No. 29. 

31. For each ann every instance of hazardous waste beina 
i'lisposen at the "Gary facility" after Novemrer 18, 1980: identify 
the hazardous waste, state the amount of hazardous waste, state the 
i'!~te on which it was disposei'l of, ann state the location where it 
was nisposei'! of. 

Pesponse 31: 

See Pesponse to Interroaatory No. 29. 

32. State each and every fact which in whole or in part 
provines any basis for your alleaation that separator sludge was 
rrouqht to the "Gary facility" since April, 1967. 
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:Response 32: 

Defendants' RCRA permit applications indicate that 

separator sludge is present at the site. Further, Donald Grimmett, 

a former plant manager of the Gary facility, testified on March 25, 

1986 that material was pumped out of the API separator box and 

into the Pie Basin in the early 1970's. (Transcript at 41-46.) 

The United States is not aware at this time of the specific sources 

of the separator sludoe which defendants have stated is at the Gary 

facility. The United States' printout of waste types and waste 

characteristics of materials that went to the site may contain 

information concerning separator sludges brought to the Gary site. 

To the extent information in defendants records and in records made 

available by the nniten States to defendants is responsive to this 

interrooatory, the United States asserts that the burden of ascer-

tainino the answer to this interrogatory is the same for the United 

States as for defendants. 

33. Por each and every instance of separator sludge being 
1:->rought to the "Gary facility" since April, 1967: state the amount 
of separator sludoe, state the date it was brought, and identify the 
persons sending the separator sludge or the origin of the separator 
sludge. 

Response 33: 

See Response to Interrogatory No. 32. 

34. State each and every fact which in whole or in part 
provides any basis for your allegation that slop oil· emulsion solids 
were brought to the "Gary facility" since April, 1967. 
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Response 34: 

Defendants' RCRA permit applications indicate that slop 

oil emulsion solids are present to the Gary site. ¥049, which is 

slop oil emulRion solids, is listed in the RCRA Section 3010 

notification and Part A applications of defendants. In addition, 

information in defendants' Part B permit application refers to 

oil wastes. Ree, i.e., 5/R/85 Part Bat C-26-32, D-72. Mr. Ted 

\<Tarner of the Rtate of Indiana testified on March 26, 1986 that 

Fjersted had told him that oil wastes were placed in the Pie 

Pasin at one point; Fjersted should he ahle to determine whether 

such oil wastes were slop oil emulsion solids. In addition, the 

Unit_ed Rtates' printout of waste types and characteristics of 

material that went to the Gary site may contain information con-

cernina this material. The United Rtates asserts that to the 

extent that the response to this interro9atory may be derived from 

in:Formation in t.he records of the defendants and made available 

t.o defendants, the burden is the same upon the United Rtates and 

defendants to determine the response to this interro9atory. 

35. For each and every instance of slop oil emulsion 
solids heina hrou9ht to the "Gary facility" since April, 1967: 
state the amount of slop oil emulsion solids, state the date they 
were hrou9ht, and identify the persons sending the slop oil emul
sion solids or the oriain of the slop oil emulsion solids. 

Response 3.~: 

Ree Response to Interro9atory 34. 

3~. Rtate each and every fact which in whole or in 
Part Provides anv basis for your alle9ation that PCP contaminated 
waste oils were brouaht. to the "Gary facility" since April, 196 7. 
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Pesponse 36: 

The first Part F PCRA application prepared and submitted 

hy defendants is replete with references to the presence at the 

Gary Facilitv of PCP contaminated fuel oil or waste oil. See, 

i.e., 6/15/84 Part Pat P-1, C-1, C-3R, D-7, D-14, D-17, D-64, 

and G-21. See also F:iersted letters of December 10, 1983 and 

December 4, lQRS to Jonathan ~cPhee of u.s. EPA. By defendants' 

own admissions, PeP-contaminated waste oils are present at the Gary 

site. Since n.s. FPA is not the operator of the Gary site, u.s. 

FPA is not aware of the precise dates upon which this PCB-contami-

nated oil was brouaht to the site, nor the quantities or sources 

of such oil. The nni ted States' printout of the waste types and 

characteristics of materials that went to the Gary site may 

contain such information. In addition, defendants' own records 

may contain such information. To the extent that such information 

can he determined throuah an examination of such records, the 

United States asserts that the burden of derivinq the response to 

this interroaatory is the same for the defendants ·as for the 

llnit.ed States. 

37. For each and every instance of PCP contaminated 
waste oils heina hrouaht to the "Gary site" since llpril, 1967: 
stnte the amount of PCP contaminated waste oils, state the date 
they were brouaht, and identify the persons sending the PCP 
contaminated wa~te oils or the origin of the PCP contaminated 
waste oils. 

Pesponse 37: 

See Pesponse to Interroaatory No. 36 



- 19 -

38. State each and every fact which in whole or in 
part provides any basis for your allegation that hazardous waste 
leaked and spilled from tanks to the Offsite Basin. 

Response 38: 

The United States has alleoed in Paragraph 15 of its 

complaint that defendants have placed hazardous waste in the off-site 

basin and in Paragraph 16 that hazardous waste has leaked or spilled 

from tanks onto the ground and into surface impoundments. The 

United States is not aware that hazardous waste leaked from tanks 

directly into the off-site basin. However, analytical results 

from the offsite basin indicate that the same types of materials 

which are found in the Pond 19 basin are present in the off-site 

basin. In addition, the physical appearance of the sludge in the 

off-site basin is similar to the appearance of sludge in the pie 

basin and pond 19. See March 24, 1986 transcript at 103-104; 138, 

159, 171-172; March 26, 1986 at 44. In addition, Sally Swanson of 

u.s. FPA testified that the surface area or size of the off-site 

basin appeared to extend further north when Ms. Swanson visited the 

site on March 19, 1986, than she recalls based upon her previous 

inspection on June 22, 1983. Photographs of the off-site basin by 

u.s. EPA have been made available to defendants. There is also 

correspondence between defendants and the EJ&E Railroad, the apparent 

owner of the property upon which the offsite basin is located, which 

concerns defendants' use of the offsite basin for placement of 

wastes from the Gary plant. See May 6, 1986 letter from Mr. Rundio 

to Mr. McPhee, and EJ&E letter to Mr. McPhee dated February 11, 1986. 

Also, conversations involvino CCCI personnel and EPA or State 

officials indicates that CCCI placed materials into the Off-Site 
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Basin. See 3/26/86 transcript at 44, 3/24/86 at 138, 159. While 

the facts indicate that defendants used the offsite basin for the 

placement of their wastes, the United States is not aware of the 

specific kinds, quantities, and dates of each such placement by 

defendants. TPe United States has requested defendants to supply 

such information in its <liscovery filed in this case. Further, to 

the extent that the responses to this interrosatory can be ascer-

tained from an examination of the records of the defendants, the 

United States asserts that the burden of deriving this response 

is the same for the United States as for the defendants. 

39. For each and every instance of hazardous waste 

leakina or spillina from tanks to the Offsite Basin: identify 

the hazardous waste, state the amount of hazardous waste, state 

the date on which the leak or spill occurred, and identify the 

tankls) involved. 

Response 39: 

See Response to Interroaatory r,1o. 38. 

40. State each and every fact which in whole or in part 

provides any basis for your alleaation that hazardous waste leaked 

and spilled from tanks to Basin T-19. 

Pesponse 40: 

The facts which support the allecration that hazardous 

waste has leaked or spilled from tanks, particularly Tank 19, into 

Basin 19 are numerous. Virtually all of the government reports 

listed in the Response to Interrogatory No. 29 contain information 

discussing the liquids in Pond 19. See, for example, Weston Site 

Assessment, Fall 1985, Havens an'd Emerson August 1983 report; u.s. 

FPA action memorandum from l\damkus to Porter reauesting approval 

for immediate removal action Gary facility; the Weston Emergency 
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Action Plan. T"be FPA Superfund proaram conducted an emergency 

response whic"b, in part, ardressed t"be liauids in Pond 19 in 

t"be Fall of 1985 w"bic"b was described in the testimony of William 

Simes on ~arch 24, 1986. Testimony concerning the leakina of 

mat~erials into P0nn 19 ann the pumpino of treatment process 

materials from the sump area to Pond 19 includes, inter alia, 

3/?4/86 at 43-46, 81, P8-95, 139-140; 3/?5/86 at 43-44; 3/26/86 

at /0-76, 60-64, 158-160, /05; 3/27/86 at 75-85. Photooraphs of 

TanJc 19 hefor<", rurina, and after the u.s. FPA cleanup innicate 

"boles nenr the hase of the tan"k which wouln allow liauids from 

the tanJc to escape; these photos have been made available to 

defendants. Other than as innicated in analytical results from 

Pasin 19 and from defendants' records, the United States is not 

aware of the precise types of waste, the amounts, and dates upon 

wrich these leaJcs or spills occurred, although in nearly all cases 

the tan"k involved in releases to Basin 19 is Tank 19. The types 

of waste involved can he ascertained by reviewing the results of 

the analvses performen on t"be samples taken from Basin 19. The 

Uniten States asserts that to the extent that the responses to 

this interroaatorv can he determined from the nocuments of and 

available to defendants, the burden of determining the response is 

tre same for t~re Tlni ten States as for the defendants. 

41. For each and every instance of hazardous waste 
leakina or spillina from tanks to Basin T-19: identify the 
hazardous waste, state the amount of hazardous waste, state the 
nate on whicr the leak or spill occurred, and identify the 
tank(s) involved. 

Pesponse 41: 

See Pesponse to Interroaatory No. 40. 
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42. State each and every fact which in whole or in 
part provi~es any basis for your allegation that hazardous 
waste leake~ and spilled from tanks to Basin T-22. 

Response 42: 

The United States has alleged in Paraaraph 15 of the 

complaint that defendants have placed hazardous waste into Basin 22. 

'J'"be Unite~ States alleges in Paraaraph 16 that hazardous waste has 

lealre~ an~ spilled from tanks onto the ground and into surface 

impoun~rnents. ~'i th respect to Pas in 22, the United States is not 

aware that Tank 2 2 has leaked and discharaed into Basin 22; however, 

t"be llnite~ States alleaes that at least on two occasions, in the 

sprina of 1983 and the spring of 1984, liquids from Pond 19 overflowed 

or hreac"be~ the dike separatina Pasin 19 from Basin 22, allowing 

t"be materials in Pasin 19 to flow into Basin 22. (3/26/86 at 112, 

113.) In addition, non Grimmett indicated that the Pond 19- Pond 

22 ~ike was added to or rebuilt on several occasions in the 1980's; 

further, materials were dredged out from the Basin 22 area in late 

1ClR4-earlv l<lR5. (3/25/R6 at 52) Liaui~s have been impounded on 

several occasions in t"be Tank 22 basin in the 1980's (3/24/86 at 102, 

lf14.) '!'he Unite~ States has filed discovery requests with defendants 

seekina facts as to releases, discharges or other placement of 

hazar~ous waste into the Pasin 22 area by defendants. Other than 

the aeneral dates reference~ ahove, the United States does not have 

precise information concerning the types, amounts, dates of the 

releases of hazardous waste to Pasin 22; such knowledge is in the 

possession of the defendants and their employees who operated the 

site. To the extent that the operating records and other documents 

of and available to defendants contain information responsive to 
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this interroqatory, the United States asserts that the burden of 

nerivinq tPe answer to this interroaatory is the same for the 

nnited States an<l for the defendants. 

43. For each and every instance of hazardous waste 
le~kina or spilling from tanks to Basin T-22: identify the 
nazar<lous waste, state the amount of hazardous waste, state the 
<late on which the leak or spill occurred, and identify the 
tank(s) involved. 

'Response 43: 

See Response to Interrogatory No. 42. 

44. State each and every fact which in whole or in 
part provides any basis for your allegation that hazardous waste 
leaked and spilled from tanks to the Pie Basin. 

Response 44: 

The United States has alleged in its complaint that 

defendants have placed hazardous waste into the Pie Basin since 

April, l'l67. Tnis is based upon several facts. Tne defendants 

nave i<lentified the pie basin as both a RCRA "surface impoundment" 

ann as a RCPA "waste pile" in its RCRA submissions, including the 

RCRA Section 3010 Notification, the Part A and Part B permit 

applications, and correspondence from CCCI referring to the Pie 

Basin. (3/25/86 transcript at 191, 195-200.) The results of 

samples from the Pie Basin indicate that hazardous wastes are 

present in the Pie Basin. (i.e., 3/27/86 transcript at 76, 45). 

The appearance of the Pie Basin also indicates that wastes have 

been disposed in the basin. See, i.e., 3/24/86 transcript at 227, 

3/26/86 at 33, 64, 66. Tne United States does not have personal 

knowledqe that hazardous waste was added to the Pie Basin since 

November 18, 1980. However, during an inspection on March 19, 1986, 
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Sally ~wanson of u.s. EPA observed that the level of the Pie 

Basin appeared hioher than it had during her previous visit to 

the Gary facility on June 22, 1983. See March 25, 1986 transcript 

at 168-169. In ad.dition, it appears that employees of CCCI may 

have added material to the dike near the API separator box during 

their actions dealing with the oil separator. (3/24/86 transcript 

at 118-119; 3/25/86 at 165, 196-197.) The United States has filed 

discovery seeking information from defendants concerning activities 

involving the Pie Basin since November 18, 1980. This discovery 

may be relevant to the response to the Interrogatory. The United 

States is not aware that tanks, which are not located in or 

immediately adjacent to the Pie Basin, discharged materials 

directly into the basin during leaks or spills from those tanks. 

Bowever, defendants have admitted that materials were disposed in 

the Pie Rasin in the 1970's (3/26/86 at 36), and Sally Swanson of 

ll.~. EPA testified that the level of the Pie Basin appeared higher 

when she visited the site in 1986 compared to her previous visit 

in June, 1983. (3/25/86 at 168-169). We have filed discovery 

requesting information from defendants concerning hazardous wastes 

which were placed in the Pie Basin hy defendants. The defendants' 

discovery responses may be relevant to the responses to this 

interrogatory. To the extent that the responses to this interroga

tory can be determined from information in defendants' records, 

the United States asserts that the burden of deriving the response 

to this interrogatory is the same for the United States and the 

defendants. 
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45. For each and every instance of hazardous waste 
leakina or spillin9 from tanks to the Pie Basin: identify the 
hazardous waste, state the amount of hazardous waste, state the 
date on which the leak or spill occurred, and identify the 
tank(s) involved. 

Pesponse 4<;: 

See Response to Interrogatory No. 44. 

46. State each and every fact which in whole or in 
part provides any basis for your alle9ation of failure to 
include in the contin9ency plan for the "Gary facility" a list 
of all emeraencv equipment located at the facility, including a 
description of the location and a brief outline of the capabilities 
of the equipment. 

Pesponse 46: 

During an inspection by Ted Warner of the Indiana State 

Foard of Health on March 25 and 28, 1985, Mr. Warner noted that the 

defendants' contingency plan at the Gary facility did not include 

a brief outline of the capabilities of all the emergency equipment 

listed in that contingency plan. (3/26/86 transcript at 13-14.) 

In an answer filed on September 20, 1985 in Cause No. N-264 before 

the State of Indiana Environmental Management Board, the respondent 

CCCI admitted that it had not included a brief outline of the 

capabilities of all emergency eauipment located at the facility 

and listed in the continaency plan. (Para. 3) The same violation 

was noted by Sally Swanson of u.s. EPA in her inspections of the 

Gary facility on June 22, 1983 and January 4, 1984, and during an 

inspection by Richard Shandross and James Pankanin of u.s. EPA on 

November 19, 1980. 
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47. :=:tate each and every fact which in whole or in 
part provides any hasis for your alleaation of failure to provide 
the description and quantity of each hazardous waste received and 
the rnethod of treatment, storaae, or disposal of each such waste. 

Pesponse 47: 

Durinq an inspection hy Ted Warner of the Indiana State 

Foard of f!ealth on March 25 and 2R, 1985, l"'r. Warner noted that the 

defendants had not provided the description and quantity of each 

hnzardous waste received and the method of treatment, storage, or 

disposal of each such waste. (3/26/86 transcript at 13-14.) In an 

answer filed on Reptemher 20, 1985 in Cause Fo. N-264 before the 

Ptate of Indiana Environmental l"'anaqement Foard, the respondent 

crri admitted that it had not included the description and quantity 

of suclo wastes. (Para. 4) Tloe same violation was noted by Sally 

:=:wanson of n.s. EPA in Joer inspections of the Gary facility on 

June 22, 1983 and January 4, 1984, (3/25/86 at 143, 153) and during 

an inspection by Pichard Shandross and James Pankanin of U.S. EPA 

on ~Tovernber l 9, 1 9R(). 

48. State each and every fact which in whole or in 
part provides any basis for your allegation of failure to 
Provide twenty-four hour security or an adeauate artificial or 
nat,ural harrier to control entry to the "Gary facility". 

Pespons<> 48: 

Purina an inspection by Ted Warner of the Indiana State 

Poard of f!ealth on March 25 and 28, 1985, Mr. Warner noted that 

the defendants did not provide adeauate security to control access 

to t,Joe Gary facility. (3/26/86 transcript at 14, 18, 23, 168, 

21(1.) The same violation was noted by Sally Swanson of u.s. EPA 

in her inspections of the Gary facility on June 22, 1983, and 
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January 4, l9R4, (3/25/86 at 144) and during an inspection by 

Pichard Shandross and James Pankanin of U.S. EPA on November 19, 

1980. U.S. EPA staff and contractors including William Simes 

present at the site during CERCLA work also have knowledge of the 

inadequate security and site access measures employed by the 

defendants. 

49. State each and every fact which in whole or in part 
provides any basis for your allegation of failure to manage hazardous 
wastes at t"he "Gary facility", so as to prevent fire, explosion, or 
release of wastes that could threaten human health or the environment. 

Response 49: 

During an inspection by Ted Warner of the Indiana State 

Board of Health on March 25 and 28, 1985, Mr. Warner noted that the 

defendants had failed to manage the Gary facility so as to prevent 

fire, explosion, or the release of wastes that could threaten human 

health or t"he environment. (3/26/86 transcript at 27-28.) In an 

answer filed on September 20, 1985 in Cause No. N-264 before the 

State of Indiana Environmental Management Board, the respondent 

CCCI admitted that releases from surface impoundments had occurred. 

(Para. 6, 7, 8.) The same violation was noted by Sally Swanson of 

U.S. EPA in her inspections of the Gary facility on June 22, 1983 

and January 4, 1984. In addition, the testimony of virtually all 

witnesses presented at the preliminary hearing indicates that 

spills and releases of hazardous wastes have occurred at the site. 

(See, i.e., 3/26/R6 at 61, 75, 158-159; 3/25/86 at 43-44; 3/24/86 

at 227, 158, 41; 3/27/86 at 70, I36, 141.) In addition, the reports 

listed in the Response to Interrogatory No. 29 contain evidence of 

leaks, spills and releases of hazardous waste at the Gary facility. 
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The poor connition of many tanks and drums is noted in many of these 

reports. Furthermore, analyses of samples from various areas of 

the site hy hoth parties estahlish the widespread contamination of 

t"he l'acility. In addition, documents of the defendants on occasion 

have reported spills ann leaks which have occurred at the site. 

P"botocrrapl->s taken by TT.R. FPA and the Rtate also may contain evidence 

oi' spills, leaks and other releases of material at the facility. 

To t"be extent t"bat t"be response to this interrogatory may be 

netermined throuc:rl-> an examination of the records of and available 

to t"be nefendants, tl->e United States asserts that the burden of 

preparing tl->e response to this interrogatory is the same for the 

Uniten States and the defendants. 

50. Rtate eacl-> and every fact which in whole or in part 
provides any hasis for your allegation of numerous spills and 
discl->arc:res of 1->azardous wastes occurrinq at the "Gary facility". 

Response 50: 

See Response to Interrogatory ~o. 49. 

~1. Rtate eac"b and every fact whicl-> in· whole or in 
part provides any basis for your allec:ration of failure to 
inentii'y the c"baracter, exact source, amount, and extent of 
sPillen or releasen materials at the "Gary facility". 

Pesponse 51: 

nurinc:r an inspection by Ted Warner of the Indiana State 

Boarn of Fealt"b on ~arc"b 25 and 28, 1985, Mr. Warner noted that 

tl->e nei'endants "bad not identified the c"baracter, exact source, 

amount and extent of released materials at the Gary facility. 

(3/26/86 transcript at 27-30.) In an answer filed on September 20, 

19R5 in Cause No. N-264 before the Rtate of Indiana Fnvironmental 
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Manaaement Board, the respondent CCCI appears to admit that it did 

not adeauately identify released materials going into Basin 19. 

(Para. 8) The same violation was noted by Sally Swanson of u.s. 

FPA d.urinq her visits to the Gary facility (3/25/86 transcript at 

145.) In addition, the documents referenced in the response to 

Interroqatory Po. 29 are replete with references to spills, leaks, 

and other releases which have occurred at the Gary facility. 

Testimony by former CCCI employees James Poisel and Donald Grimmett, 

as well as by Norman Hjersted, also contain references to leaks 

and spills which have occurred at the facility. The very limited 

sampling and analysis performed by the defendants at the Gary 

facility evidences the failure of the defendants to comply with the 

identification requirement for released materials. Photographs of 

the site also indicate the presence of released materials. The 

documents referenced in Interrogatory No. 29 and defendants' 

records also may indicate that spills or releases of materials have 

occurred, and the absence of analyses of these spills and releases 

establishes that the materials were not identified by the defendants. 

To the extent that defendants' records and records available to 

defendant are relevant to the responses to this interrogatory, the 

TTnited States asserts that the burden of examining such records is 

the same for the United States and the defendants. 

52. State each and every fact which in whple or in part 
provides any basis for your allegation of failure to maintain a 
minimum of 60 centimeters of freeboard in tanks and surface 
impoundments at the "Gary facility". 
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Pesponse 1;2: 

Durina an inspection by Ted Warner of the Indiana State 

Poard of Fealth on March 25 and 28, 1985, Mr. Warner noted that the 

defendants had railed to maintain adequate rreeboard in the surface 

impoundments. (Para. 2(i) of State Complaint). The same violation 

was noted by Sallv Swanson or n.s. FPA in her inspections of the 

~arv facility and in an inspection by Richard Shandross and James 

PanJ<-anin or n.s. FPA on November 19, 1980. In addition, Ms. Swanson 

noted trat tre sump and pit did not rave aoequate freeboard. (6/83 

inspect report at Sec. J) Photoqraprs taken of the site may also 

oemonstrate trat tre oerendants faileo to maintain adeauate freeboard 

in surrace impounoments at the site. Other documents referenced in 

tre response to Interroqatory 29 and defendants' documents may contain 

a reference to tre railure to maintain adequate freeboard. To the 

extent trat trese documents contain information responsive to this 

interroaatory, tre United states asserts trat the burden of preparing 

tre response to this interroqatory is the same for the United States 

and derendants. 

53. Ioentiry eacr and every tank and surface impoundment 
in whicr trere was an alleqed failure to maintain a minimum of 60 
centimeters freeboard and state eacr and every date of the alleqed 
failure. 

Pesponse S3: 

~Joe Pie Pasin did not rave adeauate freeboard (6/22/83 

and 1/4/84 Swanson Inspections; 11/19/80 Shandross Inspection; 

3/?S/R<; Warner Inspection); Pasin 19 did not have adequate freeboard 

(F/?3/R3 and l/4/R4 Swanson Inspections; spring 1983 and spring 

19R4 dates when overflows from Pasin 19 to Pasin 22 occurred). 
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54. State each and every fact which in whole or in part 
provides any hasis for your alleqation of failure to provide a 
protective cover for earthen dikes at the "Gary facility". 

Pesponse 54: 

Durinq an inspection hy Ted Warner of the Indiana State 

Board of Peal th on JV!arch 2 5 an<'l 28, 1985, Mr. \'larner noted that the 

<'lefen<'lants ha<'l failed to provide a protection cover for the earthen 

di~es at the Garv facility. (State Complaint, 21.) (3/26/86 tran-

script at 13-14.) In Paraqraph 10 of its Answer to the State 

complaint, rrri aqreed with this requirement. The same violation 

was noted hy Sally Swanson of tl.S. FPA in her inspections of the 

Gary facility on June 22, 1983 and January 1, 1984 (Section K). 

In addition, photoqraphs of the facility may document the lack of 

adeouate protective cover for the surface impoundments. 

55. Identify each and every surface impoundment for 
which there was an alleged failure to provide a protective cover 
for earth and dikes. 

Pesponse 55: 

Defendants have identifie<'l the Pie Basiry as a PCRA surface 

impoundment at the Gary facility. The Pie Basin does not have 

a<'leouate protective cover. In ad<'lition, the dike around Basin 19 

does not have adequate protective cover. 

AJ\TDPFW P. BAKFP 
Assistant United States Attorney 
Northern District of Indiana 
312 Federal Building 
507 State Street 
Hammond, Indiana 46320 
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Environmental Enforcement Section 
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( 202) (';33-4160 
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. ency 
Office of Reaional Counsel 
230 s. Dearborn Street 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COI1PANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 
) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) ____________________________ ) 

VERIFICATION 

Sally K. Swanson declares under penalty of perjury 

that she is employed by the United States Environmental 

Protection Agency, Region V, Chicago, Illinois, that she 

has read the foregoing responses to interrogatories, that 

the facts set forth in the foregoing responses are based 

upon personal information or information supplied to her by 

other employees of the United States Env ironmen·tal Protection 

Agency or the State of Indiana upon whom she relies, and 

that they are true and correct to the best of her knowledge. 

Dated: November L{:; , 1986. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CONSERVATION CHEMICAL COMPANY 
OF ILLINOIS and NORMAN B. 
HJERSTED, 

Defendants. 

) 
) 
) 
) 
) 
) 

) CIVIL ACTION NO. H86-9 
) JUDGE MOODY 
) 
) 
) 
) _______________________________ ) 

CERTIFICATE OF SERVICE 

I hereby certify that, on this 26th day of November, 

1986, I served a copy of the attached Responses of the United 

States to Interrogatories and Document Requests of the 

Conservation Chemical Company of Illinois and Norman B. 

Hjersted by u.s. Mail with proper postage, fully prepaid, 

upon counsel for defendants, addressed to: 

Louis M. Rundio, Jr. 
McDermott, Will, and Emery 
lll West Monroe Street 
Chicago, Ill. 60603 

Maureen Grimmer 
Eichhorn, Eichhorn, and Link 
200 Russell Street 
P.O. Box 6328 
Hammond, Ind. 46325 



McDERMOTT, WILL & EHEHY 
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS 

ONE POST OFFICE SQUARE 

BOSTON, MASSACHUSETTS 02109 

617/357·0200 

700 BRICKELL AVENUE 

MIAMI, FLORIDA 33131 

305/358-3500 

FiRST NATIONAL BANK BUILDING 

SPRINGFIELD, ILLINOIS 62701 

217/522,7200 

LOUIS M. RUND!O, .JR. 

312/984··7710 

111 WEST MONROE STREET 

CHICAGO, ILL!NO!S 60603-4067 

312/372-2000 

TELECOPIER 312/372·2028 

TELEX 25·3565, 210079 

CABLE MII_AM 

October 10, 1986 

Richard. E. Timmons, Clerk 
United. States District Court 

for the Northern District of Indiana 
Office of the Clerk 
507 State Street, Room 101 
Hammond, Indiana 46320 

101 NORTH MONROE STREET 

TALLAHASSEE, FLORIDA 3.2301 

904/222 2312 

1850 K STREET, N. Vv. 

WA:C,HINGTON, 0. c_ 20006 

202/887-8000 

ASSOCIATED OFFICE 

Q:AN MEN HOTEL- 517 

BEIJING, PEOPLE'S REPUBLIC OF CHINA 

332077 TELEX 22523 

Re: United States v. Conservation Chemical 
{.;Q_~,__s;_t al. Civ. No. H86-9 

Dear Mr. Tirrunons: 

Enclosed for filing please find an original and. one 
copy of Conservation Chemical Company of Illinois' Request for 
Documents and Interrogatories filed on behalf of Conservation 
Chemical Company of Illinois in this action. Also enclosed are 
two additional copies of each document, please file stamp and 
return them. 

Very truly yours, 

~~ rft;, lfJ~.f-· 
Louis M. Rundio, Jr. 

LMlUkr 

Enclosures 

cc: All Counsel of Record 

OCT 16 1981J 

-----;;--_--,-.-------
~,.- . 



UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

UNITED STATES OF AMERICA, ) 
) 
) 
} 
} 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. 

CONSERVATION CHE~UCAL 
CONPANY OF ILLINOIS 
and NORMAN B. HJERSTED, 

Defendants. 

Civil Action No. H86-9 
Judge Moody 

CONSERVATION CHEMIC."'L COI-lPANY 
OF J;J,.LINOIS' REQUF.u.ST__);~QR_DOCUNENTS 

Pursuant to Rule 34 of the Federal Rules of Civil 

Procedure Conservation Chemical Co1npany of Illinois hereby 

demands production of the documents more fully described 

herein, on or before November 10, 1986 at a location to be 

agieed upon. 

DEfiNITIONS 

1. Document means the entire original or an exact 

copy of the entire original if the original is not available, 

and all non-identical copies of documents including but limited 

to writings, drawings, graphs, charts, photographs, other data 



compilations from which information can be obtained, or 

translated if necessary through detection devices into 

reasonably usable form. 

INSTRUCTIONS 

l. If any document is withheld from production, 

state the title, date, author, general subject of the document 

and specify each reason why the document is withheld. 

l. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that the Offsite Basin is a "disposal facility''. 

2. All documents which refer, related, or pertain 

to any application for and/or granting of 11 interim status~~ to 

the Offsite Basin. 

3. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that the Offsite Basin was a "disposal 

facility" after November 18, 1980. 

4. All documents which refer, related, or pertain 

to any instance in which hazardous waste was intentionally 

placed in the Offsite Basin. 
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5. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that Basin T-19 is a "disposal facility". 

6. All documents which refer, related, or pertain 

to any application for and/or granting of "interim status" to 

Basin T-19. 

7. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that Basin T-19 was a "disposal facility" after 

November 18, 1980. 

8. All documents which refer, related, or pertain 

to any instance in which hazardotis waste was intentionally 

placed in Basin T-19. 

9. All documents whicll refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that Basin T-22 is a ''disposal facility''. 

10. All documents which refer, related, or pertain 

to any application for and/or granting of "interim status" to 

Basin T-22. 

11. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that Basin T-22 was a "disposal facility'' after 

November 18, 1980. 

12. All documents which refer, related, or pertain 

to any instance in which hazardous waste was intentionally 

placed in Basin T-22. 
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13. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that the Pie Basin is a "disposal facility•. 

14. All documents which refer, related, or pertain 

to any application for and/or granting of "interim status" to 

the Pie Basin. 

15. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that the Pie Basin was a "disposal facility" 

after November 18, 1980. 

16. All documents which refer, related, or pertain 

to any instance in which hazardous waste was intentionally 

placed in the Pie Basin. 

17. All documents which refer, related, or pertain 

to any activity occurring after November lBi 1980, other than 

alleged attainment of "interim status" which subjects the 

Offsite Basin to state or federal statutes or regulations 

requiring a closure and/or d post-closure plan for the Offsite 

Basin. 

18. All documents which refer, related, or pertain 

to any activity occurring before November 19, 1980, other than 

alleged attainment of ''interim status" which subjects the 

Offsite Basin to state or federal statutes or regulations 

requiring a closure and/or a post-closure plan for the Offsite 

Basin. 
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19. All documents which refer, related, or pertain to any activity occurring after November 18, 1980, other than alleged attainment of "interim status" which subjects Basin T-19 to state or federal statutes or regulations requiring a closure and/or a post-closure plan for Basin T-19. 
20. All documents which refer, related, or pertain to any activity occurring before November 19, 1980, other than alleged attainment of "interim status" which subjects Basin 

T-19 to state or federal statutes or regulations requiring a closure and/or a post-closure plan for Basin T-19. 
21. All documents which refer, related, or pertain to any occurring activity after November 18, 1980, other than alleged attainment of ''interim status'' whlch subiects the Basin T-22 to state and/or federal statutes or regulations requiring a closure and/or a post-closure plan for Basin T-22. 

22. All documents which refer, related, or pertain to any activity occurring before November 19, 1980, other than alleged attainment of '~inteLim status~' wnich subjects Basin 
T-22 to state or federal statutes or regulations requiring a closure and/or a post-closure plan for Basin T-22. 

23. All documents which refer, related, or pertain to any activity occurring after November 18, 1980, other than alleged attainment of ''interim status'' which subjects the Pie Basin to state or federal statutes or regulations requiring a closure and/or a post-closure plan for the Pie Basin. 
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24. All documents which refer, related, or pertain 

to any activity occurring before November 19, 1980, other than 

alleged attainment of "interim status" which subjects the Pie 

Basin to state or federal statutes or regulations requiring a 

closure and/or a post-closure plan for the Pie Basin. 

25. All documents which refer, related, or pertain 

to any instance of hazardous waste being generated at the "Gary 

facility" after November 18, 1980. 

26. All documents which refer, related, or pertain 

to any instance of hazardous waste being treated at the ''Gary 

facility• after November 18, 1980. 

27. All documents which refer, related, or pertain 

to any ins·tance of hazardous waste being disposed of at the 

"Gary facility" after November 18, 1980. 

28. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that separator sludge was brought to the "Gary 

facility'' since April, 1967. 

29. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that slop oil emulsion solids were brought to 

the "Gary facility• since April, 1967. 

30. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that PCB contaminated waste oils were brought 

to the ''Gary facility'' since April, 1967. 



31 .. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that hazardous waste leaked and spilled from 

tanks to the Offsite Basin. 

32. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that hazardous waste leaked and spilled from 

tanks to Basin T-19. 

33. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that hazardous waste leaked and spilled from 

tanks to Basin T-22. 

34. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation that hazardous waste leaked and spilled from 

tanks to the Pie Basin. 

35. All documents which refer, related, or pertain 

to any fact which in whole 0r in part provides any basis for 

your allegation of failure to include in the contingency plan 

for the "Gary facility" a list of all emergency equipment 

located at the facility, including a description of the 

location and a brief outline of the capabilities of the 

equipment. 

36. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation of failure to provide the description and 

-7-
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quantity of each hazardous waste received and the method of 

treatment, storage, or disposal of each such waste. 

37. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation of failure to provide twenty-four hour security 

or an adequate artificial or natural barrier to control entry 

to the "Gary facility". 

38. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation of failure to manage hazardous waste at the 

"Gary site", so as to prevent fire, explosion, or release of 

waste that could threaten human health or the environment. 

39. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegations of numerous bills and discharges of hazardous 

wastes occurring at the "Gary facility". 

40. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation of failure to identify the character, exact 

source, amount, and extent of spill or released materials at 

the ~'Gary facility''. 

41. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation of failure to obtain a minimum of 60 

centimeters of free board in tanks and surface impoundments at 

the "Gary facility". 

-8-



42. All documents which refer, related, or pertain 

to any fact which in whole or in part provides any basis for 

your allegation of failure to provide a protective cover for 

earthen dikes at the "Gary facility". 

Of Counsel: 

McDermott, Will & Emery 
lll West Monroe Street 
Chicago, Illinois 60603 
(312) 372-2000 

Eichhorn, Eichhorn & Link 
200 Russell Street 
P.O. Box 6328 
Harmnond, Indiana 46325 
(219) 931-0560 

Respectfully submitted, 

-9-
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UNITED STATES OF AMERICA 

v. 

CONSERVATION CHEMICAL COMPANY OF 

ILLINOIS, et al 

JUDGMENT IN A CIVIL CASE 

CASE NUMBER: H 86-9 

O Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered 

its verdict. 

[jg Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a 

decision has been rendered. 

IT IS ORDERED AND ADJUDGED This Consent Decree shall be effective upon the date 

of its entry by the Court. This Consent Decree shall terminate ,5 years after 

the Defendants have met all other requirements of this Consent Decree. 

(SEE ORDER) 
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5 

5 

7 

10 Q 

11 

12 

13 

14 

15 

16 

17 

13 

19 

21 

23 

,, , . 
.... :.) 

start with nr. HJersted. Mr. SJerstaJ, it you 

would approacn tbe witness stand, tnu clerk will 

adQinister the oath. 

liOlU!All D. llJERSTJ:D 

having been first duly aworn to testify the 
trutb and nothing but tne trutb, testiti~s 
as followl.l: 

DIREC'l' EXAf.!INATION 
BY 

HR. L\!CPll EE 

to establish a few things just to make sure we are 

both in the same ballpark and play1ng by tDB sa~e 

rules in the course ot this hear~ns. First, !'u 

like to ask, you were responsible, weren't you, 

for ti1e operation.a and wh.atEPler <lnv irom:.enta.J. 

problems ezisted at che Gary facility? 

!es. 

And you concece there were and <:u:e environmental, 

potential anvironrnantal ~roblens chat continue co-

axiot at the Blte? 

proolems tt1at continue to exint at the site? 

Yes .. 
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1 stor;;d ana dispose-a of at t.he facil.i. t.J'? 

2 MR. RDND!O: I abjec~, I W1Bb ne woula 

3 define teras treated, stored and disposed or. 

4 TBB COURT; Objection overruled. 

5 THE >H'l'NESS 1 

ii • 
" Ya.a .. 

7 HR. !iiCPHEE: 

3 0 And that -.ctivity happeneu both b.etoro and a!ter 

9 November 19, 1930? 

10 A Yes. 

11 0 You ~lso concQoe the facility was ana continues to 

12 be subject to the RCRA Stanu~rd? 

, ., ... ~ HR. RUNDIO: We have ent:ereu a 

H stipulation of facts that has been carefully 

15 negotiatea that covers all ot this information. 

16 The company bas either conceded or denied these 

17 specific point~ in tbe stipulation of facts. It 

18 was my understanding tile teason ior doing this was 

19 to see what we could agree upon ana what we 

20 couldn't agree upon. some ot the questions that 

21 are ceing asked are either contrary to the 

22 sti~ulation ot fact or are thing& which we agreed 

23 ve coula not stlpulate to. Now I don't mind if he 
"'~. 

') A 
~" asks him an tninga that we liuven'c sti~ulateci to, 

., .-_;, ~ut I thinK it wouia be a wasta ot my time ana tbe 



court's time to axamlne him on things we 

sti;?ulated to. 

TBB COURT: I believe I've read over the 

stipulations. It appears that the thinga you have 

started to go into have bean covered. 

MR. HCPHEE1 Some oi them have been 

covereu. I am trying to set toe stage and, like 

I say, make sure we are pl<>.y ing in the sarae 

ballpark. 

MR. RUNDI01 That's right, Your Honor, 

and I think that the questions that were aske~ 

covered both stipulated and non-stipulated things. 

And unless he wants to separate them, I would 

object. 

THE COURT: All rigilt. tat's show the 

objection to tbe last question as being sustaiaaa. 

NR. ~1Cl'BEE: 

Q All right. Mr. Hjersted bave you done any work 

since December of 1980 to start on a closure plan-

tor che racility? 

A Yes. 

Q You b~lieve a closure plan is requireu, i~ that 

correct? 

rl Yes. 
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closure vlan is going to cover? 

A All. 

J When you say all areas, can you be a little aore 

4 specific? Let's s~art by reierrin9 to Exhibit 1, 

5 Defendants' Exhibit 1. 

6 Is the closure plan going to adareus the ~ie 

7 Basin? 

Yes. 

9 Q In wbat Wl!..'i? 

10 In what wa7? 

11 Q · Yes. Nlll there be ground water monitoring 

12 installad to address, concerning the Pie Ua9ln? 

I understand this is being determined, whether 

14 that is a requirement accorcing to the regulations 

15 ur not. 

16 Hell, I understand that we are arguing about 

17 whether that <H·ea is required. I <lP) j uut asriing 

lB you with respect to the plan that ia unaer way at 

tbis point, will there be grouna water uon1torins-

20 1n3taLlad undar your arrangements-- let's start 

21 back a little bit. You bave got a contract with a 

22 contractor, don't you, to do some stua1es out 

the'e 'elative to a clos~re plan? 

24 Yes .. 

25 ·;lnlcil contractor is that? 
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1 l> Atec Corporation. 

2 " <./; If you ll.now? 

3 A Yea, it i& Mr. Jobn Weaver ia the man in charge. 

4 Q lie is an employee of Atec Corporation? 

5 P.. Yes. 

G Q Do you ltnow anything about Atec Corporation? 

7 A Yes. 

a Q Can you ce~cribe what kind of operation tnat is? 

9 A I understand tllcy are consulting-- engin.:ering 

10 consultants with specialities in geology, 

11 hydrology. They have extensive experience in the 

12 area in developing closure plana for industry. 

13 Q RCRA closure plana now? 

14 A I couldn't aay whether it's unaer RCRA or what 

15 regulation, but cloaure plans. 

Hi Q Did you interview the contractor? 

17 i"\ 

13 Q TDis is this gentleman you talkea about? 

19 A 

20 .. , ,, His na~a is again? I'm sorry, I didn't eaten it. 

21 l:. 

~.., Q ~~ Do you Know bia first name? 

23 A John. 

24 Q ~1tb respect to the contract tnat you nave entered 

2.5 into, let's establish that, in tact, there iu 
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17 

13 
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21 
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24 

25 

a contrast at this ~oint, iun 1 t there? 

l\ Yea. 

Q Conservation Chemical is paying Atec to do work at 

the :tacility? 

A Yes. 

Q And there was a docuuent, 1 suppose, that 

describes the relationship becween you and Atec 

and what they are suppo&ed to do as part of the 

closure plan? 

A Yes. 

Q That document, is there anything that says that 

tnere ahoula be a hydrogeologic study of the site? 

A I don't recall. 

Q Is there anything in that plan that, or ln that 

contract, I :Jbould sa:i", th.71t requires .'\tee to 

pertorm ground 11at.er investigations at the 

tacility? 

As I recall in the context of the correspondence 

between us, that was coverea. 

Q All right. New, if there iu to be ground water 

imrestigations done at the facility, at this 

point, is Atec being charged by Conservation 

Chemical to do a ground water investigation that 

will covar ground water aiscnarges from the 

7 



1 t\ 

2 Q And do you have any idea wnere the well locationa 

3 are intended to be put? 

4 ll. Ho. 

5 (2 Just generally, do you know how r.lilny wells are 

6 e~pected to be dug? 

7 A Aadi t:l.onal? 

a Q Yes. Well, let's s.ay, you say addiciona.l wells, 

9 what do you mean by auditional wells? 

10 A Wall, I understand there are 12, 10 walla on cba 

11 site or on -- or immediately aaJacent to the aice 

12 at the present time. 

13 Q You understand these are wells that were dug by 

14 the Environmental Protection Agt'ncy? 

15 A Soma were and some vere by tba instructions o~ cha 

16 Gar] Airport Aut:bori~y. 

17 Q Gary Airport Authority uio ground water surv'eyz 

lU out there? 

19 A Tbat•s uy understanding. 

20 Q Dia tney snare that dati."i with :."ou7 

21 A not directly. 

22 Q You oon't know whete the well locationa ~rc 

,, " .:..;; supposed co be ~et up ior this invcntigation? 

2 •I A 'l'he n'"w one? 

25 () ~r.ne new onE:~a, right. 



1 A !~o. 

2 Q You haven't had any d.iscussioru~ \Vith i'Lr. Hot.t.zilan? 

3 

4 Q I am having a bara time with that na~e. tJho ia 

" "' the person £rom Atec? 

5 

7 Q Weaver, tbera you go. 

8 A Oh, no. • 

9 0 But you believe·that tne ground water wells that 

10 are installeu are to be put in in a wuy that they 

11 will allow tba determination of material going 

12 lnto the ground water fran the pie-sJlaved bas1n? 

>,,_ ••• l3 I don't consider myself an expert in that areti, so 

14 I could neither say yes nor no. I tion' t kn<.n-v. 

' ~ J.:;J Q With respect then to Basin 19, uo you happen ~a 

16 know what wells night be p.l.acec J.n che xacilit~' to 

17 datarmine what might have happened under the 

l(l facility as a result of your operations? 

19 A Additional wells? 

20 Q Addltlonal walls, right. 

21 1\ No. 

22 •:: Ycu don' i:. know genera.J.ly any ot the well locations 

23 tbat are proposaa for the facility? 

2 {~ J\ Uo. 

'' c: "":.> Q Adaitional well locations? 
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1 i\ 

., Q ... So it I asked you about 3asin 22, or basin, the 

3 basin around •rank 20, you would have tne same 

4 answer? 

5 A That's correct. 

6 Q Is there anything in the contract that you nave 

1 with Atec that requires them to do work. to 

e determine what might bnve gone into the soils 

s underneath the process area? 

10 l\. I believe the instructions are more'general, 

11 Q 1-Iiliit are the rnsfi:uctions, i:t you can describe 

12 them i:: or 1ne? 

13 A I would preter you get the contract. 

14 r; 
" Do you have that document \11ith you? 

15 A uo. 

lG ~~ You cdn•t recall what the instructions are? 

17 A Not that apecific. 

18 Q All tight. Do you know if there is supposed to be 

19 any sampies ot soils aone across the facility? 

20 A ny understand:t.ng of t:he requirements is that t:.hm:e 

21 are --

22. Q Soil sam~ies to be taken? 

23 i\ 

24 Q 

,; 5 analyzed tor? 



ll 

1 lA r don't know that. 

2 Q I~ I mentioned a few things to you, could you 

3 perhaps remember better, or do you simply not 

4 know? 

5 A l'i'ell, mention them. 

6 Q He.l.l, £or exalllple, EP toxicity, is that intended 

7 to be tested for? 

lJ A I believe that is one of tbe, that is one oz the 

9 taste, yes. 

10 Q And total metals perhaps? 

ll A r, at this t1.me, I would not hold .forth ;uyselt as 

12 an expert on all the details. 

13 " "' I am not asking as an exyert, Hr. Ujersted, I am 

14 simply aakinq whether you know the tests that are 

15 contracted for, or plans you contracted tor, 

16 anticipatsct tests to be taken ior total mecals in 

17 the soils that are on the property? 

18 A I think that the instructions are more general 

l9 tn.:;n that. 

20 '" " Again, can you tell me ubat those instruct1ona 
')-
~.I. arc? 

22 The basic instruction is to comply with tba 

23 regulations in providing a suitable closure pla11. 

24 Q All right. You're discussing with Atac, I would 

25 imagine continuoualy as this proceeding 
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l proyresses. what the ~cope ot triose RCRA requiteme~t~ 
,,.-

2 that you referred to ara, rigl1t? In other words, tor 

3 ezample, if ulti~ataiy it'D Getarninau and the 

4 judgaent is entered that all those uaterials, 'all 

5 those areas out there, the P1e 0asin, Basin 19, 

6 Basin 22, the area around Tank 20, the Off-site 

7 Basin, ail those tb1ngs are regulated 2CRA units or 

8 otherwise subject to the closure requirements of 

9 .:il.CaA, that Atec would have to cover t11ose areas as 

10 part or their closure plan. 

11 HR. RU~DIO: I ouject, nypotbetical question 

12 He's saylng if it's aeter;ainec. He's asking 1f 

13 there is to be an agreement under those 

14 Cl rcu!astances. 

15 TBB COUR~: Objection overruled. Be can 

16 answer if t;e knows. 

17 TUE IHTN!WS: 

13 l\. Repeat the gueatlon. 

19 I.Ul. HCl?H lm: 

2.0 Q Again, as these proceedings ptogreso, we are 

21 naving some d•~erminations that will 

., ') 

-~ probably ultimately be made about w~ather or not 

23 the Pie Dasin, the 'i'-19 basin, the Oti-aite Basin, 

2 .~ the T-22 basin, area around Tank 20e perhaps other 

25 arii!a.s; o.t 'che tacil1t:r· -ilre regul~u::;:;d RC!U\ un:..ts anti 
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1 are ;,;utjact to the cloGure requirements o:t RC!lA 

2 ~nd testing samples have co be done when you 

3 close. Have you been discussing with Atec or is 

4 there an understanding with Atec that once 

5 aetorminations are maae, ior each of those areas, 

6 that the;.' will be included as part or the closure 

7 plan? 

n A 0 What determinations? 

9 Q The ones I Just reterreo to, the, that they are 

10 regulated units. 

11 MR. RDNDIO: I object. I don't know what 

12 definition counsel is using tor regulating units 

13 but I am unfamiliar '<~ith that term totally. I 

l4 ~on•t think it is a defined term and I abject to 

15 him using it in his hypothetical question without 

16 oe.tining it. 

17 'l'l!l!: COURT: As I understand the question, 

13 H I resolve the various disputes in favor ot the 

1 ~) 9overnznent, if I resolve or if I recomm~na to 

20 Judge ~1oody that the Pie Basin be included 1n the 

2l closure plan, as r understand the question, is 

')~ ... ~ Atec going to be responsible for closure plan tor 

23 the Pie Basin, is that your question? 

24 !1R. MCPti·EE: Yes. 

25 THE COURT: Show the oiJjection as bein<J 



1 overruled. 

2 THE <H'l.'NESS t 

., 
A .. Yes • 

4 tm. MCPH EF;: 

5 Q The same question for Basin 19. 

6 A Yes. 

7 Q And the Off-site Basin? 

u A Yes. 

g Q Basin 22? 

10 A Yes. 

ll Q And other areas on the site? 

12 11. Yes. 

13 Q What is your understanding with respect to what 

l4 would happen to areas that are determined not to 

15 be covered under RCRA, as tar aa closure goes? 

16 N'hat would happen to them? 

17 A Hy understanding is that they, tbere might be 

18 different criteria for adaressing those areas, but 

19 tbat tney still need to be addressed. 

20 Q All right. And would you understand, let's do 

.,, .,_ this. You received the administrative order trow 

22 the agency, haven't you, under tne Superfund? 

23 A Yea. 

24 Q And you have bad soma discussions with the agency 

?" 
_ _, 

about tuat order, correct? 
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25 
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A 
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Q 

Q 

Q 

15 

Yes. 

And you nave baa some discussions with the other 

peopka w~o are naued 1n the order, these were 

generators o£ materials tnat you brought to the 

site, right? 

No. 

You haven't talked to them? 

not about the order. 

Okay. But you did have, you nave customers, 

correct, that are also persons that are named as 

respondents in that adminiztrative order? 

Yes. 

Is it your understanding that in the eva11t that 

the areas we have bean talking about are not 

addressed uncier the RCRA closure, that tne 

Superfund side of tbing, this aaministrativa order 

or ao~e otbar action under Superfund would addreaa 

those areas? 

I lont you through that. Would you please repeat -

tne quest:ion? 

In the event that the areas we have been talklny 

about, all theae various 2ortiona of the 

tacility 

Yea. 
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l understdnd~ng tbat the Su~erfund woulu then 
> ·-c' 

2 addresa tncse areas? 

3 A Are you talking about CERCLA? 

4 Q Right, CERCLA. 

5 A Oko.y. };y understanding i::;, yes, the statutes or 

,. 
" regulations under C!RCLA would then apply. 

7 Q J~nd --

u A In other words, onu or tba other would apply. 

9 Q All right. Back in October, you hact a rueeting 

10 with the agency, do you recall that? The people 

11 from the agency? 

12 A Yes. 

13 Q U.S. EPA, that is. 

l4 A ·Yes. 

15 Q In the Chicago offices of u.s. E?A? 

16 A Yea. 

17 Q And do you recall stating at that time that it was 

li3 your intention to ~eep the tacility in operation 

19 as long as possible, and that also to maintain 

2G interic1 status and si:::ply t>:othball the :facility? 

21 A I don't think I saia it. It I said it, that was 

'}') 
~~ not my intent. I think I wanted to ~eep tba 

23 :facility operacive until we r~duced the feed 

24 stocks on hand •nd nad tnoae sb~p~ed out. 

25 Q You don't recall saying dt tl1at time that your 
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l lntention was to keep tne ~a~ility's intari~ 

2 status and to simply mothball the operation? 

3 A I don't recall making that specific statement 1n 

4 total. I believe -- my recollection ot what I 

5 said or what I intended to say is that, until all 

6 these issues were resolved, we planned to keep the 

7 facility intact. That it!, until I knew what the 

situation was or the circumstances was, I was not 

going to dismantle tbe facility. 

10 And you don't recall saying that, if customers 

l1 again became available, that you would like to 

12 resume operations? 

13 I don't recall making that remark, no. 

14 Q Okay. Why did you cease operations at the 

15 facilities? 

15 Hell, we had two reasons. The first was that ao.zt 

17 of our cuatomera discontinued sanaing us material 

13 or letting us pick up material, so --

19 Stop right there tor a second. Did any of them 

20 indicate wny they stopped sending you material? 

21 A No. 

22 Q This was after tne Superfund or CERCLA 

23 auministrative order was served on you? 

A That's correct. 

Q And the second reason? 
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1 A Tbe second reason that you, or your office 
> 

2 requested that we discontinue operations. 

3 Q All rigbt. llhat is your present intention for the 

4 facilities, sir, what is supposed to happen to it 

5 in the future? 

6 A Wti!ll, at the present time, t:ne company has 

7 aQployed the firm of ncDermotc, Will, and 

CJ Emery, and the consulting engineering firm to 

9 determine what our status is. 

10 Q That's not quite my question, Mr. Djerstad. You 

11 are the president of the company, right? 

12 A Yes. 

13 Q And you have been the president since the start of 

14 . 1963? 

15 h l'CS. 

16 Q Okay. And, as the president, I woulo assume you 

17 must have aoge incention for what is going to 

18 happen to your company in the future. And can you 

19 tell. tile --

20 A That's not true. 

:n Q You i1ava no plans for the facility at this point? 

., ... .... A >le are developing plilna. See? 

23 Q You bavu no ezpactation of wbat is going to bappen 

24 to tne facility ia t.he future at tniz point? 

25 i\ I know ·,.;hat tiH:, there is a nurober oi 



19 

l pasm~~ilitias on what can occur. And we are 

" " simply worKing tnat out to find out which is a 

3 .t·easible plan. 

4 Q can you tell me what some ot tboae possibilities 

5 are? Let's go tbem tbrougn tnem all. What are 

6 the poasibilitien? 

7 MR. RUNDIO: Let DC object on relevancy 

8 grounds. This proceeding, as I understand, is a 

9 preliminary injunction proceeding, in which the 

10 Government is asking tor certain specific elements 

11 tor relief. Ana unless tne Gov•Hnnlent tocuse~:~ its 

1 ~ 
~"' questions on those elements, I ~hink tbia question 

13 ia irrelevant to thio proceeding. Ana the only 

l4 possible relevance I can see tor tbi3 proceeding 

15 is whatber the Company intends to engage in the 

16 treatment or disposal or storage at hazarctoue 

17 wasta, in other words, intends to operate under 

lti tbe interim status or under some otbat RCRA 

19 autaority. That I will concede is relevant. But-

20 beyond that, ! think is irrelevant. 

21 THE COURT~ Where are we going, 

?'J ......... t-1r. HcPhee? 

23 ~R. MCPHEE: Your Honor, I th~nk we h~ve 

2 :l aakea tar an lDJUnction hare and one of the 

2.5 consiaerations tnat.I am sure ia betor• tbe Court 
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1 is w:.at the Company io liKely to do in the future, 

2 absent injunctive relief. And I think I would 

3 lite to establish wnat is go1ng to happen or might 

4 happen in Mr. Hjeroted's estimation depending on 

5 some of the things that might transpire in the 

6 tuture. I think Hr. Rundio bas already indicated 

7 their intention to continue o~erating is certainly 

s something that is relevant to this proceeding and 

9 that is generally what I am attempting to inquire. 

10 THE COURT: Are you getting to this plan 

11 for this particular f~cility? 

12 HR. MCPHEE; That's correct. 

lJ THE COURT: Show the objection overruled. 

14 THE HITNESS: 

15 A Let me iirat state that I tbink it should be 

' ~ ... t~ appar~nt that our, any intention we would have 

17 about operating would only be with the expre~•s 

18 approval oi the appropriate agencies. But in 

19 developing a closure plan or partial closure plan~ 

20 we have to h~v• a concept of what we are planning 

21 for and the possibilities woulo be, one, that 

22 everything on the site would be removea, all the 

23 equip1:1ent would be decontaminatea and removea. 

24 The second possibility would be to retain or 

25 reactivate some ot that equipment, again, v.i.th tile 
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1 ezpta&s approval or peraisaion ot the appropriata 
, .. •' 

2 .cegulatory agency. This would be either under 

3 our manage~ent ot under the management oi another 

4 organization that might purchase tbis from the 

5 Company. 

6 Q You havo been trying to sell the property? 

7 ,, I have been looking at th~t option, yes. 

a Q In fact, you talked to at least one co~pany about 

9 possibly purchasing the property? 

10 A Yes. 

ll Q In fact, you approached the Enviromaental 

12 Protectl.on Age11cy by letter from your counsel 

13 asking that the EPA waive any right or authority 

14 to sue .a tuture purchaser of your property, 

15 correct? 

16 I M>now the letter was written. I clan' t know the 

17 content ot the letter. 

13 Q That wasn't aeecribed to you by counsel? 

l9 A Not in detail. 

20 Q He dia tell you he vas going to do that? 

21 A Yea. ! forgot to ~ention. let me go on. An 

22 additional possibility that is needed to knov is 

23 what the ultimate pl•n of the Gary Air2ort 

2~1 Authority is ana no·w they ar>i! talking aocut a 

., ,-_ _, 
regional airport authority being formed to expand 
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1 operations. 

2 Q Okay. ~li tll respoct to the Ga.cy Airport. Authority, 

3 you have had discussions with them over the years 

4 about possible conde~nation of either all or part 

5 or your prope.cty, haven't you? 

6 A Yes. 

7 Q And ia tbeic~ any conclusion or result to those 

G discussion:~? 

9 A They have :lade an ofier at one time for the land 

10 itself, bu~: we never completed any agreement on 

11 

12 interruption of business. 

13 Q Was part of that agreement and undertaking on your 

14 part, Conservation Chemical's 1'art, to remove 

15 mate~;ials from the facility? 

16 MR. RUNDIO: I object, he said tbere was 

17 never an agreement. 

lfJ TBE COURT: Objection sustained. 

19 

20 Q !n thos~ diocu2sions, did you discus~ what your 

21 obligation might be to remove material trom the 

22 facllity? 

23 A Yea. Tbe word obllgation botbBrs me, but --
···., 

24 Undertakiny, ~hen. 

25 A Yes. The ~~rticular ~ethod or ~articular disposal 
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1 of cbe 1temo was aiscussad, yea, and woula be ?Art 

., 
~ ot the negotiations • 

3 Q And in those negotiations, wbat were tba 

4 undertakings that they were Elltpecting you to 

5 assume with respect to removal of stuff from the 

6 .facility? 

7 MR. RONDIO: Let me ObJeCt again on 

a relevancy grounds. I fail to see where we are 

9 going on this. He said there ware talks --

'lo THE COURT: I think he is getting a 

11 little tar removed, Objection sustained. 

1.2 11R, MC.l?BI:E; 

13 Q Let's go b4ck to some ot the traditional stuff. 

14 Hr. Hjersted, you testified before, haven't you, 

l5 both in court and in depositions? 

16 A Yes. 

17 Q So you know how this process goes and you are 

16 familiar with the setting, as it were? 

19 A }qell, tili s is my second testirnon;{, you know. 

20 ,-
·.J In court? 

21 ll Yes. 

'') •} 

"'" Q You have given depos1tions before, tbough, right? 

23 A Yes. 

24 c ~ 1et•s star~ with the basic stuff. Could you state 

25 your rull name? I didn'-~ aak that for the record. 
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1 :\ Horman Darnara Ujsrstect. 

2 Q And wnat is your address? 

3 A Rural Route Number One, Lynwood, Kansas, 66052. 

4 Q What's your educational background, Hr. Hjersted? 

5 A O.f course, b.igh school. A degree in chemical 

6 engineering, that's--

7 Q You describe that as something between a 

8 bachelor's --

9 It's between a bachelor's -- It's more than a 

10 bachelor's and lese than a master's. It's an 

11 intermediate deg+ee. 

12 Q Looking at that particular degree --

13 A I haven't finished. 

H Q I want to ask some questions, not just turn you 

15 loose to answer. l~et's just focu.:: on that degree 

16 for a minute. What kind of courses are part of 

17 that degree? 

18 A Very heavy in mathematics, physical and 

19 chemical sciences, applied chemistry. 

20 Q Engineering coursEw? 

21 A Thermodynamics, of course, cnernical engineering, 

22 some civil and mechanical. 

23 Q Part ot your civil and mechanical engineering, 

~, "' .. would any ot that have to co with the 

25 characteristics of aoila? 
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24 

25 

The civil and mecoanical course was ~ore ot an 

orientation to know waat the other disciplines 

were about as opposed to being a specialist in 

that. 

I understand. Was part of that --

Soil mechanics, I had a smattering ot that, yes. 

What other courses are part of the degree program? 

r think I mentioned all of them, basically. 

Chemistry probably was three courses per year for 

four plus yearu, that's 12 courses, in various 

kinds of chemistry. 

Organic and inorganic chemistry? 

Wben did you obtain that degree? 

I graduated in,l944. 

And you had subsequent educational experience, 

too? 

Yes. Naval engineering, and a course in zoology, 

courseu in soc.\.ology and psychology, that was rJucn 

later. 

When were those, approximately? 

Tbe buganicles courses were in the mid-rifties. 

!lave you taken any coutses with respect to tile 

import of the hazardous waste ruleo under tbe 

~eDource Conservation ana Recovery Act7 Any 

25 
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1 seninars? 
·,_ ... 

2 A No, no. 

3 Q Do you hava an engineering certificate? 

4 A Yes, in the state of Kansas. You mean a 

5 protesaional engineer? 

G Q Yes. 

7 A Yes. 

a Q So you are a registered professional engineer in 

!) .Kansas? 

10 A Yes. 

11 Q And what does it mean to be a registerea 

12 protessional engineer? 

13 A Basically, my license was based on my a~hieving, 

14 let's see, responsible charge ot technical 

15 projects and this was the opinion of n1y o~>U);>eriou: 

16 ancl peers which bad to substantiate that. 

17 Q You didn't taKe any kind of te~t tor that? 

lf:! l• No .. 

19 Q But you are certified in Kansas? 

20 A 

21 Q lve talked at your deposition, you said you 

22 conu~der you nave an area of specialization and 

23 you aaict that area of specialization is wasce 

24 water treatment, is that correct? 

,, -
..z,~ A 
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15 A 

15 Q 

17 
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19 Q 

20 

21 A 

22 Q 

23 

24 A 

25 Q 

What other areas would you consider yourself 

speciali;;;ed in? 

I'd say the chemistry and the m3nufacturing of 

iron salta. 

Any others? 

Tne treatment of cyanide waste, field expert. At 

one time I was erap1oyed as a petroleum engineer, 

and --

Would you consider that an area of specialization? 

At that time, yes. That's been 30 yaars. 

How long have you been in the industrial waste 

handling business? 

It's been about 27 years. 

Since 1959 or '60? 

Yes. 

And you are thtil' president of Conservation Chel:lical 

o~ Illinois, .right? 

Yes. 

You are also president of conservation Chemical 

CO!Upany which is a Missouri corporation? 

Yes. 

They have tacilities clsewllere? Tllere is one in 

St. Lou1s and Kansas City? 

Correct. 

In fact, you have boen sued by t.he Onit:ea Gtates 

27 



1 with respect to those facilitius, haven't you? 
,• 

z MR. RUNOIO: I object, there is no --

3 THE COURT; Sustained. 

4 l'lR. NCPB EE 1 

5 Q Is there any similarities in the operations in 

6 St. Louis and Kansas City and the one in Gary? 

7 MR. RUNDI01 Same objection, Your Honor. 

a TilE COURT: Objection sustained. 

9 MR. MCl?HSE; 

10 Q During that period from 1960 to the present, let's 

11 try to go through the different kind of materials 

12 that you ila.ve handled. villat did you start off 

13 doing? 

14 A You are talking about both companie~? 

lS I'm .• RIHlDIO: Let me interpose an 

16 objection. This should not be discovery, thi~ 

17 should be geared toward a preliminary injunction 

la in this case. And unless counsel can link up 

19 something that was hanal&ci back in 1960 and the 

20 record, we have stipulated tbis col'<lpauy was not 

21 formed until '68, unless he can link up something 

22 handled by this comt)any to something that J.3 

23 relevant today, I object to his question. I can 

24 see there might be something relevant but 

""' kJ certainly not tha scope that he is asking. 
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19 Q 

20 A 
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22 
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24 

25 A 

TUB COURT: Again, we are concernea with 

thls particular pi~ce oi property. 

HR. RCPUEE: I understand that. Hbat I 

am trying to eatabliah is that, I urn trying l:o 

establish the length ot time that h~ has been 

involved in hazardous waste business ana what ne 

knows about the r.lateri<ll that may be presently at 

the site and what bis qualifications are to 

understandin9 and dealing wlth that material. I 

think his previous experience in the waste 

h~ndling business is relevant to tbat. I don't 

expect to go very iar with this. 

'l'BE COURTt Objection o~rerruled, but 

let's. not belabor the point. we ara concerned 

with this particul~r property. 

THE ~HTNESS: 

You are directins;r my answer th<w to --

l~R. MCPHEE: 

Did you nandla cyanide? 

Only consider wasta that I handled at these 

other placaa that might also be bandlea at the 

Gary .tacility? 

We can 1iwit it to that, that would ba good, 

Let'a scart with cyan~de. 

What is the question? 

2.9 
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1 Q Dia you handle cyanide at thobe tacilities? . __ , 

2 A 

3 Q And what kind of treatment vent on there? 

4 11e had basically two types. 

5 Q What were those? 

A The tirst process was acidulation of a cyanide 

? solution with a atrong·acia. what we would call a 

s virg1n acid, relatively pure. The hydrogen 

9 cyanide gas that was released was then oxidized or 

10 combusted in a flare. The neutralized salt 

11 solution was stripped witb natural gas and also 

12 burned, stripped in a tall pack tower. 

13 The second process was the so-called 

14 waste plus waste, that tbe Bureau of Hines 

15 developed, got a patent, we got a license from tbe 

16 Bureau of Mines. That process consisted of taking 

17 p1ckle liquor and combining it with the cyaniaa 

18 solution in atmospheric agitated vessels, and 

the resulting cyaniaes were coBplexed in an 

20 insoluble compound called ferro ferri cyanate. 

21 Q That's the first process? 

22 A That's the second one. You are asking for worKing 

23 proc~oses rather than research? 

24 Hight. 

25 Okay. 
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12 

13 Q 
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15 A 

16 

17 Q 

18 

19 A 

20 Q 

21 

22 A 

23 Q 

24 A 

25 

And you say that wac a generation of cyanide gas 

when you added the acid to the cyanide mater1alo? 

Tuat•o on the first process, yes. on the second 

process, no. 

All rignt. And what kind of cyaniae wastes were 

tllose? 

They were primarily from the metal finishing 

industry or plating industry. To some degree we 

bad some from, well, also metal finishing industry 

but that was the neat treating side of it, or the 

cyanide was used as a molten salt for stable heat 

bath for the metal being treated. 

And you say you used pickle liquor at the other 

facilities, too? 

That was tba second process, yes. That vas the 

predominant process. 

The second proceas though involved use, the use of 

pickle liquor? 

Yes. 

And you mixed the plating \'taste, the cyanide 

bearing plating waste and the pickle liquor? 

Yes. 

And what product is proauced from ~hat? 

r just mention~d that, that is the, that would be 

tba, 9anerally the potassium cr sodium sulfate 
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1 2a1c, plus the ferro terri cyanate complex to 
,,,¥·· 

2 precipitate. 

3 Q So there would be potassium cyanide as well? 

4 A No. 

5 Q Okay. 

6 1\ uo. The potassium cyanide and sodium cyanide and 

7 metal cyanide that are in tbe plating bath was 

e combined witb the pickle liquor which was, coula 

9 be either ferrous mulfate or ferrous chloride but 

10 largely it was ferrous sulfate becausa that is 

ll what was available in that a:ea. And the reaction 

12 product was the potassium or sodium sulfate salt 

13 which is in solution, plus the tarro ferri 

14 cyanate which was a precipitate. The metals, th~! 

15 •• betal cyanates were complezed into an inaoluble 

16 state as well. 

17 Q Okay. You say the metals now, the plating waste~; 

lB you are talking about are not. just cyanide and 

19 water, correct? 

20 Tba plating waste, no. The salt bach::; mat:erial;:; 

21 largely, they were metals, yes. 

22 Q But the plating wasteu were not, tne:e we:e other 

23 wetals in there as well? 

Z4 A That's rlght. 

?" 
~·- Q What kine at mecals, cbromium? 
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1 A Zinc was u predoninant metal. 
. ' 

2 Q Nould there be chromium present? 

J A In some cases. Nickel I would say was the 

4 second ono, cadmium. 

5 Q Copper? Cadmium? 

6 A Copper, cadmium. 

7 Q The cyanide waste you have on the iacility at 

8 Gary, are those the aume kind o~ materials? 

9 A I would uae the word similar. 

10 Q so they woulct also have these same metals in them, 

11 correct? 

12 A Yes. 

13 Q Did you do this same k1nd of operation at tba Gary 

14 facility tbat you have bean describing? 

15 A No. 

16 Q You ~idn't mix plating wastes with pickle liquor 

17 at the facility? 

18 A No, 

19 Q What is 1n Tank 20 tnan, Mr. Ujerated? 

20 A T~nk 20 is largely a lime neutralizeu pickl~ 

21 liquor which woula be calcium sulfate, perhaps 

22 calcium chloride, terrous hydrox1ce would be the 

•) ., 
<.J predominant solia. Any trace heavy mata.J.s that 

24 were with the scaal in the pickle llguor ware also 

25 to be precipitatea as a metal hydroxide. Ii there 

' 
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wera etchlng solutions which would be copper or 

chrome bearing as a rule, some were copper, iron 

bearing, that would be included. It there were 

acid type plating solutions, that .would be 

included. But I feel that the latter was a 

minimal. 

All right. Now, you say acid type platin·g 

solutions, did you bring acid onto the facility in 

Gary that contained heavy metals that were plating 

solutions? 

I believe so. 

Did you mix those materials with pickle liquor? 

Yes. 

And where was the resultant material deposited? 

l~e were talking about Tank 20. That is what would 

be in •.rank 20. 

Would it be anyplace elae? 

Ic could have been in the, also in the Pie Basin, 

and in the 19 and so-called Off-site Basin. 

So it could have been, you are not sura whecber or 

not the material was placed there? 

Well, backing up a moment, the predominant line of 

material wh1ch I would guess it being over n1nety 

percent on the acid side waa pickle liquor that 

was brougnt into th>a ;tacility, There we:e ~?eriods 
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1 wben we also bad these otber materials whicb we 

2 also tredted along with the pickle liquor. 

3 Q You treated tho:n by basically addinra lime to them? 

4 A Well, the pickle liquor was very useful in 

5 __ treating these other acid metal bearing wastes, 

and that it would --

7 Q The question is, you added lime to the material, 

8 right, that was --

9 1\. Not yet. 

10 0 All right.. 

ll A The critical part in the treatment process was 

12 that the pickle liquor vn4cn was largely a ferrous 

13 or divalent ion would reduc~3 any he;;::avalent 

chrome to the trivalent state. This state when 

15 neutralized would then precipitate ouc. Without 

15 that step, evan with neutralization, the chromium 

17 would be, would remain soluble. 

lll 0 Well, trivalent chrome is soluble, isn't it? 

19 A Not under neutr•l conditions. 

20 Q Under acidic conditions, it is? 

.,, -· A Yes. 

22 Q And hexavalent chrome ia juat more aolubl<a, tlgilt? 

23 No, hexavalent chrome ia a, has goc an unusual 

propert~· in that it' a soluble under a ',Hcie pH 

25 range. That's contrary to Doat ot your otber 
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1 metals .. 
'~.·· 

2 0 And :tor 

3 A In other words, soluble at neutral, high pB, and 

4 low pll. 

5 Q And from your general understanding of chemistry, 
·' 

6 is hexavalent ~nrome more or lass toxic than 

7 trivalent chrome? 

8 A Hell, I wouldn't want to aake a general statement. 

9 It in considered mare of a ha~ard because at its 

10 mobility and that, even when neutralized, it will 

11 keep and remain soluble and remain mobile. I 

12 don't recall offhand if che physiological effect 

13 is any different. 

' . .... Q It is a toxic material though, correct? 

15 

16 Q And you woulan•t want to drink it? 

17 A No. 

lil Q You woulctn 1 t want to get it on your akin? 

19 i\ 1!0. 

20 Q That would also be tr~e with trivalent chrome? 

21 A As I say, I aon' t recall the degre•J bet~teen, tlH~ 

22 relAtive degree between the i1exavalent and 

23 trivalent chrome. I think it would be a little 

24 less, but either one, ot course, shouldn't be 

25 1mbibea or have personal Bkln contact. 
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Q In tact, chromium is one of the materi<d.s that i;.; 

r~Iuired to be tested for in the EP toxicity 

testing? 

A Yes. 

Q That test doean' t distinguish between he:u:walent 

and trivalent? 

A I am not that fa.."lliliar with it, with tllat 

particular detail. 

Q Did you design the processes that were used at the 

other tacilities, was that part of your 

responsibility? 

A I played a key role. I was not tbe, as I said 

before, the United States Bureau of Hines at the 

Ralls, Missouri, Research Center actually 

developed tbe waste plus waste process. And we, 

I'd say, collaborated on the commercial 

development and thoy did the original research and 

the conce~tion. The first method of 

cyanide destruct which was used at the Kansas 

City facility was merely an adaptation of an 

eaiating similar unit that the oil refineries 

employed. so, in other words, through the 

literature and tbrougb ather individuals in the 

company, we adapted this !.Jarticular process to the 

cye.nide, 

37 
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1 Q Dio you uo any cyanide treating, th<1t is, caustic 

cyanide material now at the Gary facility? 

3 A No. 

4 Q Was that, wnat was the purpose ot the material 

5 that ~1a~ in the facility then? 

6 A It was a staging area to usa our trucks 

7 effectively or to use tank cars, to remove 

materials in containera nnd put them in bulk, was 

9 the purpose of that facility. 

10 Q So would you bring cyanide to the Gary facility 

ll and Ji'o1CK it into larger \rolumes or different 

12 volumes and ship it out to someplace ela•a? 

13 A Yes. 

14 Q How long, do you know, has the cyanide that's in 

15 tlla tanks and the t<tnk. farm at. the f aci l i t.y been 

16 there? 

17 A The material that in th~re now, I would aay it's 

just an approximate number, at least ten years. 

19 Q You have been storing that stuff all that time? 

20 A Yes. 

And it•s been moved bact and forth trom tank to 

22 tank? 

23 A Not back and forth. We started a program of 

moving the, not redrumming, but retanking, putting 

them in different tanks that were in better 

. 
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condition or better founaaticns, and also in 

deier~nc•~ to the State's requeJ:>t, we wanted t:o 

remove the material we had stored in the so-called 

process area to the, what we call the cyanide tank 

farm on the other side of the railroad spur to the 

northwest. 

>Jhat material did you have l::itored in the process 

area? What cyanide material was stored in tbe 

process area that you were talking about? 

'I'he ou.l.k ot it was originally 

That was 1:1. t:t1e sphere and in the cracking-1::ower 

that ia there? 

~ic:ll, yes, but there were a number of other tanks 

there. As I aaid, originally, ~ost of it was 

stored in that area. 

All right. When did you open up the Gary 

facility? 

Well, I think it was purchased in '68 and I don't 

think that we did, were too active until 1 69 or 

1 70. 

What all kinds of material war~ brought to the 

facility in the first part of its operation, ~f 

you can recall? 

I ~hinl~ we nad the cato•:;ories •o~e previously 

oentioneu. I don't knew tne --probably pickle 
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liquor might have baen cbe ilrst. Your acid 

oearing plating wawtes, your --

Q Those ones you just tulkeo about, do they contain 

heavy metals? 

A Right. l\11d I don't itnow, I thinlt the records 

might reveal that, but I don't knov exactly when 

we started using it for a cyanide transfer 

station, but that was another function. we 

received some solvents, both cn1orinatcd and 

non-chlor inate'd. 

Q oo you know if there ue ;u1y non-chlorinated 

solvents still at tnat site? 

A Well, there is, but I don't recall whether they 

are segregated or not. 

Q 'l'llat is they could be mixed in witn the 

chlorinated materials? 

Yes. To continue answering j'our question, thou9h, 

we took, we nad what we call a drum staging area, 

and would take in such tnin9s as paint sludges, 

which were tben shipped out to a landfill. This 

is later, a little later on. We accepted a 

relatively small amount oi oiln. 

Q What were those? 

A I might add that we ctidn'~ really solicit that 

buslness, only as an accommoda,ion to the 

40 
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That's tine, where were those oils put? 

l'lhat• s that? 

Where were those oils put? 

At that tirJe, they were put in Tank 19. 

Nas any testing done to see what Wils in those oils 

before you accepted them? 

! think at that timG we relied on the description 

of the, given to us by the custor1er. 

Which operations that you conducted at the 

facility generated sludges? And let's look now at 

the period before 1980. 

Which operations? 

Right. 

It was the treatment. ot pickle liquor and acj~d 

bearing plating wastes or etchants that were 

neutralized witb lime. In other words, largely 

speaking, your pickle liquor and your otner 

material was a liquid, and after tAo 

neutralization, they were predolllinantly a sludge, -

you know, 20 percent solias. 

What would th~ conaiatency ot that material be? 

Well, it would be, it would vary between that of a 

thin mud to a quite fluid slurry. 

Did you have sludge drying beds at the facility? 
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Never inntallea a sludge drying bed out there? 

I think with the exception, just what I would call 

a very minor exception where maybe we removed some 

debris from a sump and wanted to let that drain 

before being shipped somewhere, but I wouldn't 

call that a sludge drying bed, no. 

You don't recall having some fairly liquid 

material off the top of say Tank 20 that was low 

in aolids that was then placed in some area of the 

f;;;cility to allow the solid content to rise by 

having water drain off the bottom? 

I'm sorry, would you repeat the question? 

You <Jon• t recall using an area of tile facility to 

take a fairly low solid content Qaterial out of 

Tank 20 or from out of the sludge generating 

procesaes and putting it on the ground to allow 

the liquid to drain off and the solid contents to 

increase? 

No, I don't. rn fact, I'd like to elaborate if I

at~ allowed. 

Sure, let•a --

I specifically remember one event where we ran a 

material balance and the quantities coming into 

tba plant varauu the quantities going out, and wa 

didn't set any zhrinkage to oiny phase separation 
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l in Tank 20. Literally everything that came 1n was 
'-·· 

2 shipped out again. 

3 Q You said literally ~verything that was brought 

4 in? 

5 A Yeah. I mean, this was done by truck loads, you 

6 know, and --

7 Q You say that perhaps not to your knowledge but 

0 it'a very possible tbat that kind of material 

9 might have been pl~ced in the Pie Basin. 

10 ~m. RONDIO: I object. That was not the 

11 teatimony. 

12 TUB COURT: Objeccion sustained. 

13 l1R. t1CPH EE: 

14 Q Is it possible any of that material ended up in 

15 the pie basin? 

15 .\ l~hat material? 

17 Q That you were just talking about, the sluctges. 

18 ,, liell, now, I think the question, if I the 

19 question was, did material in Tank 20 go to the 

20 Pie Basin? Is that --

21 ~. ... Correct • 

22 A I have no knovlecige oi that. 

23 Q Is it possible that that happened? 

24 A I woulan't want to speculate. 

25 Q You don't know one way or tne other? 
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l'hat• s right .. 

And those sludges would have contained -- that 

were in Tank 20, would have contained metals, 

correct? 

Yes. 

Chromiur~? 

Yes. 

Others? 

Oh, yes. An analysis would indicate that. 

aave you done any extensive analysis of what's in 

the pie-shaped basin? 

On only what we ba.ve learned f. ro:« other 

organizations and I believe what we did in 

connection witb our Part a application. 

Did you get a copy of a report from an 

organization called Havens & Emerson that was done 

by the Gary Airport Authority? 

I believe tbat was part of the information I got 

tllis year from your ciepartmene. 

This year, you say? 

>vhat•s that? 

You just got that this year? 

I believe so, yeah. 

It wasn't part of your discussions over the 

l~st two years with the City oi Gary? 
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No. 

You yourself haven't done any extensive testing of 

the Pie Basin to determine what's in there? 

I said, the testing wau limited to that for tbe 

data submitted with our Part n application. 

Okay. That was just one sample that was taken? 

I believe so. 

T.llat would have been just a grab sample in one 

place? 

I really am not familiar with how they obtained 

that sample. 

Do you know who obtained the sample? 

I believe Mr. Connoly or Mr. Hahish did. 

Hr. Connoly or L!c. n-a-.h-1--s-ll, is that the 

tell ow? 

I believe that's the way it is spelled. 

Do you know if either of them have any 

qualitications to do field sampling ot this sort? 

I waa advised that he had made several Part B 

applications, and ~as 

Wbo ara you referring to, he? 

~1al1ish. 

You were advised --

By Hr. Connely that Hr. Mahisn was an 

enviromaental apeciallst tor the one cot:lpany that 
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l he previously worked for, and --

2 Q You don't know personally what his qualifications 

3 were, do you? 

4 A I aictn't ~ake those inquiries, no. 

5 And I will ask you the smae question for the .areu 

around Tank 19. Have you done any extensive 

7 s&~pling out ~here to determine what might nave 

s been put in there? 

A That sampling han been limited to what waa done 

10 for the Part B application, and then 

ll Q Wou.l.d the sampling have been done by the sama 

12 people? 

13 A Yes. 

l4 G Uow about the Off-site Bauin? 

15 A I haven't finiahed my question. 

16 0 Your answer? 

17 Hy answer. The second wan a compo si ta tha1; I 

18 asked f1r. Grimmett to take sor;:e t1me in the summer 

19 o£ 1985. It consisted of a grid of r think around 

20 15 :teet on square to cha.ractariz•a the material 

that was spilled at that time. 

22 Q rou say tho ~aterial that was spilled at that 

23 time, what are you retarrlng to? 

24 Spill~d with~n the bas1n. 

25 The ?CB material? 
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Well, there was both oil and whAt woula appear to 

oe some solids, metal nydro:dc.ie solids. 

\<las that sampling done in tlH:: basin around Pond 19 

or was it done someplace else? 

Well, I recall it was in tne solid portions or the 

reachable portions of the Basin 19 or the area 

i:.'lmedi ately auj a cent t:o along tbe side of 

Basin 19. I think there is a sketch and a 

cormuunicat:.ion between myself and l'lr. Grimro~ett 

about that. 

HR. MCPHEE: I'm sorry, Your Honor, I've 

lost track. ~¥hat exhibit number are we on? 

THE CLERK: The next OU!llber ohou.l(.l be 

Eifhil;lit 51. 

MR. ~lCPHEE: That• s what I thought. I 

wanted to make sure. 

(Exhibit marked.) 

!1R. l'!CPtl E E ; 

I will snow you what'~ been r.1arked as Plaintiff • s

Exnibit No. 51 and ask you if you can identify 

that for rae? 

Well, it is a letter from --

There are Q number of pieces of paper stuck. 

t.ogether. Let's go through them one by one. The 

first one is u letter? 
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1 A A lettur from myself to you dated December 4, 

2 1985. A latter from Mr. Connoly to Mr. Mere, 

3 Gary Sanitary District, dated November 13, 1985, 

4 Q That's on Conservation Chemical letterhead? 

5 A Yes. 

.• 

6 Q Do you know if that was an attachment to that 

7 original letter, tho first letter you talked 

a about? 

9 A I'd have to read it. 

10 Q All right. 

11 A You just askod me to --

12 Q Identify them. What else is in there? 

13 A A letter from Mr. Grimmett to myselt dated 

14 November 19, 1985. 

15 Is there a map -- before you go too much further? 

16 Well, that is tbe extent of tbe letters witb their 

17 attachmentB. It's three letters. 

Q Take a look and see if, the cover letter tner~, or 

19 the pieces ot paper that ara attached behind are -

20 enclosures to that original cover letter. would 

21 that be an accurate statement? 

22 Okay. So, I presume, since I refer to the letter to 

23 l,lr. Here that a copy, yes, a copy of our letter to 

24 Hr. Mere 1s attached, and there is reiarence, 

25 yes. Ana also talks about the attachea drawings on 
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l the s\lamvY grouna immediately co the west of 

2 'l'ank. 19 Basin. 

3 Q All right. Is this, let's look. at the drawing and 

4 t:he results of chemical analysis that are attached 

5 at tile back. end there. Ia that the sampling tnat 

6 you are referring to of the --

7 A No, it is not. 

a Q Is there a separate activity that you described 

9 then? 

10 A Yes. 

ll Q What purpose was that sampling conducted for? The 

12 sampling that was described in that letter. 

13 A Wait a minute. Well, there ia actually, this 

14 particular letter, that is the letter dated, from 

15 l'lr. Grimmett to me, dated November 19, 1985. 

16 This shows where the 

17 samples of soil were taken adjacent to Basin 19, 

18 and that was to show whether or not there was PC3 

19 contaminations in the oils th~t were adjacent to -

20 our s:i.te. 

21 Q And the map that ia attached there? 

22 A The map is JUSt where he took those particular 

23 sa;;t;:?lcs. Uow, the uata that is .~tt.acbed al.so 
'"~ 

~ . 
4 .. happens to include a zaraple that the EPA gave 

25 l-!r. Grimmett frora th<.1 bottora o:t Tank 19. l\s I 

. 
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l recall, this waa taken about one foot from the 

2 bottom --

3 Q You don't know exactly where it was taken though, 

right? 

5 A I am ~;aying 

6 Q Your recollection ia that --

7 '.l'ilis is what I n.uuamber l·~z:. GrirJmett telling me, 

because it is very important, this particul~r 

9 sample is very important. It was taken abaQt tiva 

10 feet below the top of the solids organic level in 

11 basin, in Tank 19, ano one foot from the bo~tom of 

12 that tank. 

13 Q It shows there i~>, in J:act, PCB in T<:~nK 19? 

14 A 

15 >~as that the only data tlHtt you got back from the 

16 laboratory, do you know, juot tbe single sheets 

17 report1ng tne results? 

18 l!o, this document does not show the analysis 1 was 

referring to 

20 Q I understand that. Tba question I •~ asking, with 

21 respect to this particular document, when you yot 

the results back trom the laboratory, was thare 

23 anything else that wau included with the results 

or woula it just hava bean the single page with a 

listing ot t-arameters tested tor and r~port ot 
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the results? 

It's my knowledg~ that this is complete on this 

particular number of samples. 

Would you rely on the result that is reported in 

there as being an accurate representation of vbat 

was in the sample? 

Yes, I ltOUld. 

Just with that single sheet of paper? 

\'/ell, I think that, you ii;;now, my understanding of 

how these things are done, this -- I looked at 

this as simply a pre.l.iminury review or obtaining 

intorruation. 

All right. But with respect -

I am not --

With respect --

! am not pressing this. 

THE COURT: One at a time please, please. 

MR. MCPUEEt I 1 d like the witness to 

answer my quest.ion. 

THE COURT: Let Mr. McPhee ask bis 

question. 

'i'HE WITNESS: 

Repeat t.he question pleaae. 

MR. MCPHEE: 

Can I ask you the question, it's very simple 
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really. You received a aingle sueet of paper, or 

two sheets of paper that just have the same ldnd 

of information on it from General Teating 

Laboratories, correct? And is that correct? 

.'\ Yes. 

0 And on that single aheot of paper, you had a sort 

of a general description of the sample, and a 

description of what test was performed and a 

result, right? 

Yes. 

Alid. ri·othing more? 

A That's correct. 

And would you rely on that information as being a 

correct representation of what was in the sample 

that was submitted to General Testing Laboratories 

without any other information? 

A For tne purposes that I had, yea. 

Q All right. so it ia not unusual then for you as a 

chemical engineer to obtain frol:l a company like 

General T~sting, shall we say, a report of an 

analytical result consisting ot nothing ~ore than 

one page that was done a.s a stancia.ra test, and it 

gives you only the teat that was aona, the sample 

number and the result, is that correct? 

A That's correct. 

5 ~ . .. 
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l Q Okay. Mr. Djara~ed, do you know what I mean when 

2 I us~ tue expression, ~letal hydroxide sludge? 

3 I know what tbat term means. 

4 Q In fact, I am using a term that you have used with 

5 us on quite a number of occasions? 

6 A Yes. 

7 What ara matal bydroxld~ sludges? 

a A It is a reaction product of a metal salt aolution 

and an alkali. The chemical designation is n, 

10 llltancting for tlle metal, and (oll):c, <.lepending on thu 

n- valence. 

12 Q And tben there would be otheE, lac's just go 

13 througn that now. How would metal hydroxide 

14 sludges have been produced at your facility or in 

15 Gacy? 

Hi A That's .:o reaction pr:oouct bet>~een the .l.ncomin9 

17 acia salts and li~e. 

lll Q You described to us in your deposition two kind ot 

processes that want on tnere, one waa tbe pickle -

20 liquor tre•t~ent operation and tbe other was a 

process tor, I guess you called it complexing, i3 

22 tnat correct? 

23 You are thinking about tbe Kansas City aperat1on. 

24 Q No, I am thinking about this operation, 

25 Ill'. HJ er sted. 
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MR. RUND!O: I objec~. &e is trying to 

impeach the witness. This 1[1 not tne proper way 

to do it on prior testimony. 

TBE COURT: There is no reference to a 

deposition or anything. Snow the obj~ction as 

being overruled. 

f!R. NCPHEE: 

At this facility, did you uo two different kinas of 

things with pickle liquor? 

\iell, I'd have to say more than two. Did I do 

two? At least two. 

;;as one ot those t!le processes that you have 

tes'tified about here fairly e::.:tennive over the 

last few days that is circulating the material 

tnrough a treatment process and producing terric 

chloride from ferrous chloride? 

Yes. 

All rigb,. And there was a waste tbat was 

generat•d from that that went to the area around -

Pond 19, correct? 

Yes. 

Now 'JI:UI there another process that was conauct.eu 

at the facility uzing pickle liquor? 

\1a.e pl.cltle liquor contained in the heavy metals? 

54 



l 

2 

3 

4 

5 

6 

7 

u 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

l\ 

Q 

A 

Q 

i\ 

Q 

A 

Q 

Q 

A 

Q 

A 

Q 

Well, I think it is important that you, well, 

excuse me, I should answer your question. 

Please. 

Pickle liquor of course, in this particular ~rea., 

is predoDinantly iron. 

The metal content, that is? 

Predominantly when it at<irts off is hydrochloric 

acid or sulfuric acid? 

It coula be either one. It will contain what I 

call parts-per-million quantities of other metals. 

And those would be, you want those? 

Yes, it you could list them, it would help. 

Zinc, man9anese, copper, nickel, chrome. 

Ca ctm1 um? 

Yes. 

You did have another process, didn't you, whereby 

you mixed pickle liquor with other substances, 

correct? 

Yes. 

Where was that accomplished? 

That was in the process area. 

was it done in a tank in the process area? 

Yes. 

;./hat was thu phanthom sump? 
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The phanthom aump was later called the process 

sump. It is tho same sump. 

The same sump? 

Yes. 

Tilere was no installAtion of a sump sometime 

subsequent? 

No. Well, if I can describe what happened, it 

would expedite this. 

Is there lead in pickle liquor, too, Mr. Ujersted? 

There can be. 

Any other metals? 

Selenium, arsenic. 

Let's go through a description of just what 

happened in the process .:1rea over title. Can we do 

that, please? we are talking noli about the sump 

area in the process, correct, in the process area? 

Yes. 

Let me do a little background, too. Is the 

proceas area as it's currently constituted, tbe 

same, or barring wear and tear, as the process 

area wben you started dealing with pickle liquor 

in that area? 

No. 

What w5s tbe ground like ln that area when you 

startca dealing with pickle liquor? 
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l Around the process sumv? 

2 Q In che process area itselt. 

J i\ r' m sorry, I was iocussi ng on the process suwp and 

4 you have abandoned that line of i nq u:l ry. 

s Q r am coming back to it. 

6 A Okay. The question is what kind ot soil is in the 

7 process area? 

Q Was in the process area at the time that you 

9 started operations of pickle liquor there? 

10 A I would say that it. w<w .largely ulag, 

11 lndustrial ty~e oi fill. 

12 Grandular material? 

13 Yes, sand. 

14 Q Large grains, correct? 

15 A Yes. 

16 Q Tbere was no surface, an impermeable surtace over 

17. that area? 

A Yes, theta was extensive concr~te in that area. I 

19 could fill that in for you if you wish. 

20 Q Just generally describe, did it cover the entire 

21 area that tne process was conduc~ed in? 

22 l~o. 

23 Did it cover the area where the process sump is 

now? 

25 
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1 Q Did it cover the area under all the tanks that 

2 ~ere uaed in the proccsa? 

3 A No. 

4 Q Did it cover the area where unloading was done? 

5 A I'd say partially. Tbe actual, if we talk about 

6 the unloading as occurring at the rear end of the 

7 trailer, yes, that bad conctete. 

Q Was that continuous with all the reat of the 

9 concrete that you have been talking about? 

10 A Yes. It was continuous concrete from the trailer 

11 loading or unloading area t.o the process sump. 

12 Q Always, through the whole process that you have 

been operating there? 

I believe so. ~le actually modified one ot the 

15 structures left by the refinery from their pump 

16 house into our own use as a pump house, and that 

17 pump house was the main structure between the 

18 proceaa sump and the trailer unloadin9 area. 

l9 Q Okaj•. Mr. tljersted, I will show you what's been -

20 marked as Plaintift's E~hibit 52 and ask you if 

21 you can tell me what that is? 

22 A Yes. I looked at that last night. 

23 Q i'lhat is that? 

24 A This is a .letter from r.1yse1t to Hr. Richards. 

25 That was dated when? 
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Hay 2nd, 197 8 • 

And you had a chance to review this letter? 

Last night, yes. 

You did, in fact, send that, right? You signed it? 

Yes. 

And who is Mr. Richards? 

He was the general manager. 

Of Conservation Che~ical of Illinois? 

Yes. 

At this point, you weren't living in Indiana, were 

you? 

No. 

You lived in Indiana from 1968 until about 1974? 

I think it was more closer to 1 69, but I 

definitely lett in '74. 

All right. And all during that period of tir.~e you 

wore present, a large part of the time, at the 

Conservation Chemical facility? 

Yes. 

Okay. What does this letter refer to? 

This letter refers to the use of the, what we then 

called the phanthom sump, as a receiving vessel 

tor the dedrumming operation. Dedrummin9 is 

essentially -- well, what it says, it takes the 

material from a drum and puts it into a bulk 
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l tan!\. 

2 Q What kind of material was aedrummad? 

3 A Thia would indicate an acid waste. 

4 Q Aside from what that letter says, what do you 

s recall was removed from drums ana placed into this 

6 phanthom suup? 

7 A Let me read this in de~ail, pleasa. 

s 0 All right. 

9 THE COURT: If you want u tew minutes to 

10 read it, Mr. Ejerated, we could take our morning 

ll break. 

12 THE ~HTNESS: 

13 A Thank you. 

14 (Brief recess was taken.) 

15 HR. HCl?aEE: 

,~ _.., Q Mr. Hjersted, you ha7e bact a chance to review that 

17 exhibit, haven't you, No. 52? 

18 A Yes. 

19 Q You wrote that exhibit? 

20 ;. Yes. 

:u Q You would consider yourself to be a pret~y 

22 cautious person, would you? 

23 A At the risk of ·not knowin<J wtlat we. arc taHang 

24 about, r•a say yes. 

25 Q When you wr1te things acwn, you tr; to carefully 
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' • cbaracteri~• what you are writing, to oe accurate 

2 about wh~t you arc saying, don't you? 

3 Well, with a proviso that I have a fair 

4 production ot information, you know. I me<~.n, in 

5 taping or letter writing, and that --

6 Q This ia a letter? 

7 A 1'/hat I interpreted your meaning, am I cautious 

B arouna chemicala and preparing systemn --

9 Q I meant witb respect to your writing skills. 

10 A I'd rather use the word careful ot accurate. 

ll Q All right. Let me read to you from this lecter 

12 real brie~ly and tell me if ! am not reading 

13 accurately, I want the record to reflect. This is 

14 again a memorandum from. yourself to oscar Richard, 

, .. 
... :> the subject is dearumming phanthom sump, that's a 

16. misspelling, right? 

17 A 

18 Q And it read as follows: "I repeately requeuted 

19 you to discontinue the use of the phanthom sump 

20 for receiving waste acids.• What waste acids w~re 

21 being put into the l>hanthom llHUap? 

22 I don't really recall this specific situation, I 

... ~ • ..> would say in qonera.l in that period, that we were 

24 receiving primarily etchants. 

25 Q Etchants are what kind ot materialt3 now? 



l 

2 

3 

4 

5 

6 

7 

a 

9 

10 

ll 

12 

lJ 

14 

15 

16 

17 

16 

13 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Etchants are materials that are used to chemicallY 

attack metals selectively such as an engraving 

process, making a printed circuit is the most 

common etchant in our practice. It could be in 

the chemical milling of metal parts. 

Would that include chromic acid? 

Yes. 

That is acid that contains hexavalent chrome, 

.tight? 

Yes. 

And that would have been pJ.aced in the phant~1o1a 

sump? 

It could have been. 

All right. And, reading on a little bit in the 

letter, it says, •The primary reason ~gainst this 

use ia that it•s difficult to get sludge out and 

more importantly, the acid continues to corrode 

and worlt away the sides, and I am concerned that 

eventually we will undermind the entire area, so -

that the cooling tower, or worse yet, the cone 

bottor~ tanks, will collapse." Do you recall that 

concern, Mr. Bjeratea? 

Oh, yes. 

And bow is that happening mecban1cally, if you can 

deBcribe the process? 
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1 A Well, the, I call it tbe northwest aiJe of the, 

2 what we then called the phantnom sump. 

3 Q You are referring now to Exhibit 1 and you are 

4 ~ointing to about the upper center oi the process 

5 

A YeG. That was only about approximately 12 feet 

7 frcn the base of the cone botton canr... And these 

tanks were 100 tons, JO feet in the air, and 

rast1ng on four pillars of concrete. 

10 Q And placing the acid into thio vham:hom sump was 

ll eating away the soil underneath that area? 

12 No, ic was eating the aides of the tank, o£ the 

13 concrete pit. 

14 Q All right. Do you know 1t that pit was a, was 

15 that, in fact, the concrete pit at that point? 

16 A Yes. 

17 Q was that strike that. 

18 Is it tba same pit that lZ tbera now? 

A Yes. 

20 0 Do you know whether or not there were any leaks 

21 coming out oi that pit? 

22 A No. I bave evldenca tbat it doesn't, but I--

23 You don't know tor :nure ~~·hether there are leaks 

24 coming out? 

25 That's correct. 
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,, l Q In fuct, until recently, it haun't been cleaned 
---·-·--

2 out, had it? 

3 A It's cleaned infrequently. I '#Ou.l.d lil;;e to 

4 voluntea~ that the reason we don't think there is 

5 leaks ia there isn't much of a change in level in 

6 time if it ia not used. When we did clean it, and 

7 modity the interior, we examined it and didn't see 

8 any, I didn't see any cracRs in it. 

9 Q You examined it personally? 

10 A Yes. 

l.l -Q But- go1ng back to the soils that are in the area, 

1 ' -'• again, at the point we are talking about here, 

13 let's say 1978, there was not a continuous 

14 concrete or aggregate or any k:int..l ot surface in 

15 that area. 

16 ~m. RUNDIO: Object, it's contrary to the 

17 testimony. 

18 TEE COURT: Objection overruled. Be can 

19 correct Mr. McPhee if be disagrees. 

20 TilE WITNESS: 

21 A R•peat the question, please. 

22 NR. MCPHEE: 

23 Q All right. In light of Mr. Rund~o's concern, was 

24 there a complete surface treatment with concrete 

25 or aggregate or something else that would retard 
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1 or lmpede the flo~ of materials that would be 

2 spilled in the area down into the soil at tbis 

3 point in 1978? 

4 A Around the process sump, yes. 

0: 
~ Q But in other areas in the process area, that is 

6 correct, right? 

7 A Yes. 

a Q Looking at other soil types that exist on the Gary 

9 facility, how would you characteri4e the general 

10 soil characteristics in the area? 

H A The natural soil? 

12 Q Well, the material that is there now. This ha•a 

13 been raised, hasn't it, it's been filled above--

l4 A Yes, I understand it's been rais•d six to eight 

15 feet above the so-called natural l.avel or orig:lna.l. 

16 level. 

17 Q And tha material that is in tbore ia what kind of 

18 material? 

19 A Again, from what I have observed and what ::: ha,~re -

20 heard in discussions, it's sand, induatriiit.l type 

21 of fill which --

22 Q Again, a permeable material which is not like 

23 clay? 
... 

24 A Which Includes slag and dro•s, d-r-o-s-s. 

25 Q Permeable material, in other worda? 
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1 .\ Relatively. 

') Q • And something that ia spilled on the ground is 

3 likely to sink down through that material, isn't 

4 it? 

s A Yes. 

6 Q Fairly quickly as a matter of fact? 

7 A I am not proricient in that area. If we want to 

8 expand on the subject, actually the reaction 

9 p~:oduct 

10 Q I don't want to know about the reaction product, I 

ll just want to know if a liquid is spilled on ~he 

12 ground 

13 A It you spill a reaction product containing calcium 

l4 sulfate, that in itself provides a sealant. 

15 0 But that wasn't my question. 

16 A I am not ma~ing any claims as a sealant but it 

17 certainly changes the characteristics of the 

1a permeability of the base. 

lS Q How, you talk about the bazavalent chrome Deing in 

20 some of the acids that cam$ into the fuc.ility .:wd 

' 
21 dur;1ped into the IH.llllp, where were those materials 

22 put then? 

23 A It was pumped out 1>11d put into bull; storage. 

" ' h ... Q Hould it be treatea? 

25 . Z\ I believe at t~ia time, wnich is 1378, we were 
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ll A 

12 Q 

13 A 

14 Q 

15 A 

15 
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18 Q 

19 A 

20 Q 

21 

22 A 

23 Q 

2tl 

25 i\ 

using an oft-site facility us an ulti~ate 

receiver. 

A landfill, perhaps? 

Either landfill or landfill combined with some 

treatment activity. 

Again, was cbrooic acid waste mixed witb pickle 

liquor? 

Yas. 

And what was done with the product of that 

material, of that mixing? 

l'lhat period? 

Let's talk about this period. 

1978'? 

'78, right. 

As I recall, this was -- probably our primary 

receiver for that type was Waste Managument in 

south Chicago. 

That is a landfill again? 

Yes. 

Now, before that, did you do stuff Wlth the 

product of that mixing on site? 

Yes. 

And would some ot that muter i al hav~ been placed 

in the Off-site Basin? 

Yes. 
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1 Q And would •orne oi chat material have been placed 

in the Pie Dasin? 

3 Yes. 

Q And some ot that material would have gone into the 

5 basin around Tank 19? 

6 A Yes. 

7 Q Do you know if any of the material ~ent into the 

a basin around Tan~ 22? 

9 A I don't know of any. 

10 Q Is the soil in the basin around Tank 22 

11 discolored? 

12 Prom aand, yes. 

l3 And is the discoloration similar to tbe area that 

is around Tank 19? 

15 A I would not say so. 

16 0 You would say it's dissimilar or not dissimilar? 

17 A I would say it was difiecent. 

16 Q Do you have any reason to believe-- well, let's 

19 try it a different way. You know the wastes that-

20 have been generated in your process facility 

have gone into tbe basin around Tank 22, correct? 

22 A mo, I don't believe ao. Hitb e•ception of tbia 

23 spill that was alluded to by both Hr. Grimmett and 

2.4 l<lr. l?oizel. 

Q ThiD is to your personal kno~;ledge now? 
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1 A Yes. 

2 Q After 1974, you weren• t in the facility 

3 regularly though, were you? 

4 A Well, I waa there, taking tbat whole period, I'd 

5 say between once a month or less, to every other 

month. 

7 0 !lave you taken any tests of the soils l.n tne area 

around Tank 22? 

9 A Other than what's in the Part B application, I 

10 don't know of any. 

ll Q Were the results of the sampling you described 

12 that Hr. Grimmett had done in Basin 19, included 

13 in the Part e application? 

14 A No. 

15 0 t·lere they done subsequenely to the application? 

A Yes. 

17 Q Did you ever have any pl~ns or intentions to clean 

18 out the pie-shaped basin or the contents of it? 

A No. 

20 Q t'ihen you tlought the facility, the Pie Baain was, 

21 in fact, a basin, wasn't it? 

22 A Yes. 

23 And how aeep was it compared to tna present 

surface level, approximately? 

25 on, I wou!ct say something between two ana three 
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1 feet. 

2 Q And the mateEial tbat is in tbero is material tbat 

3 you have added during the period of time you were 

4 on the property? 

5 A We.l.l, it ia a r.uitt!'rial that we have added plus the· 

6 material that was there when we came there. 

7 Q But from the basin that e~isted when you bought 

a tho property --

9 A Yea. That•s correct. 

10 Q Looking at Tank 20 tor a minute. That contains 

11 metal hydroxide sludges, ls that correct? 

12 A Yes. 

13 Q And that tan~ baa leaked, right? 

14 A Yea. 

15 Q And where does the leakage from the tank go? 

16 A Into the basin surrounding Tank 20. 

17 Q Have you done any testing of the soila around 

18 Tank 20? 

19 A Not to my knowledge. 

20 Q would such testing be part ot the war~ that you 

21 are expecting Atec to do tor you? 

22 A 

23 ,, 
I< Now, looking at what's been marked as Plaintiff's 

24 Exhibit 31, ·I w1ll aak you to reter to Page Cl. 

25 Have you iound 1t? 
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1 A Yes. 

2 
, . .-., 

\.1 That's labeled or beaaed Section c, general waste 

3 analysis. How there is eight items that are 

4 listed under tbera are the kinds of materials that 

5 are present on the site, is that correct? 

6 t. Yea. 

7 Q At the bottom there is one that is listed U-198? 

s ·" Right. 

9 Q And that's described as a phenyl water mixture? 

10 A correct. 

11 Q Is phenyl a toxic material, !1r. S:je::sted? 

12 A From a pilyaiological standpoint, I would consider 

13 it such. 

14 Q How aid phenyls come to be on tna property? 

15 A At one time we handled that in more of a trucking 

16 and transfer station procedure. 

17 0 wnen was that, in the history of the facility? 

16 A ~hat was, I would think in the early seventies. 

19 Q And where in the i;>tOp~rty would that ll!aterial l1ave. 

20 been handled? 

21 A As I recall, it would bave been in what I would 

22 ::all the extreme, the tank that ti1at: was stored in 

23 between us receiving it and being shipped to an 

24 otf-site facility was located in the extreme west 

25 6ornar of the, what is now called the process 



l area. 

2 Q All right. There is a reference to two pits 

3 there, is that correct? 

A Yes. 

5 Q What a.re tlloae pits? 

·' 
6 A I am afraid I don 1 t know what that is refe.rr:ing 

7 to. 

Q You don't know what Uult is .referring to? 

9 A No. 

10 Q You wouldn't debate, though, that you signed the 

ll Part 8? 

12 A No. 

13 Q That there is a descri?tion in there of the 

l:la.terials that are supposed to be on the property? 

15 A 'fi.lat' s right. 

Q so someplace in that property, there are two pita 

17 that contain piH~:nyl water mixture, correct? 

18 A I am afraid I nave to uay that I don't k.no~. I 

19 don't think so. 

20 Any idea why tl;ese were included tuen? 

21 A I could only apeculate that since, in our tiles 

22 that we had records of having received it, that i~ 

23 was indaed atill remaining. 

Q so you would have no idea where on the property 

25 there might ba two pits that contain a phenyl 
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1 water r.ti:(turu? 

2 i1ell, we had at one time a steel, rectangular 

3 steel tank that was partially imbedded in the 

4 ground which was used for dedrumming, and as I 

5 recall, these were used for organic materials, 
·' 
6 certainly not acidic material3 and not cyanide. 

7 Q Acidic, a-c-1-d-1-c? 

8 A l say a :a I recall, these were not used .tor cyanide 

nor acidic material, but were used for oils or 

10 ~;;olvents as a dedtumming facility, but l 

ll believed that these were tak.en out of service and 

12 removed, but I'm not --

13 Q Have you done any analysis anywhere on the 

14 property to determine i:t: there is phenyl water 

15 mixture in the soil or any pits that might exist 

16 out there? 

17 A Not that ! am aware of. 

18 Q Did you intend to do any as part of your contract 

19 with Atec? 

20 A I would e~pect that to be in the plan, yes. 

21 Q All right. Have you done any EP toxicity testing 

22 on the material tbat went into the Off-site Basin? 

23 A Other than whac might be ia Part B, I don't 

24 believe so. 

25 Q 
0 ll:i.ti:l respect to a11'l or: the wastes chat are 



l currently on tha property, and I would include now 
~,' 

2 the metal hydro~ide s~udges ana the material ehat 

3 came out of the process area when you were 

4 treating pickle liquor and any of the otbe:c wastes 

5 that are on there, have you ever re-~uested a 

6 delisting of any of those wastes? 

7 A Ho. 

a Q You understand what uelisting means? 

9 ,, Generally speaking, yes. 

10 Q With respect to the materials that are contained 

11 in Baain 19, wnat woula the eftect of low pB be on 

12 tbe materials that are in tbe bottom of the basin? 

13 A 1'1;:11, my understanding that the primary mat~2rial 

14 layer are aolid organics or inorganic::; that are 

15 enveloped in tarry or solid organ~cs, and had what 

16 I called mild acid conditions. I wouldn•t expect 

17 any reaction. 

18 Q You say you wouJ.dn' t exp•=<::t any reaction but if 

19 the liquid in Basin 19 were low ph -- let's see, 

20 there are other materials than just organics in 

21 Basin 19, correct? 

22 A Yes. 

23 Q In tact, that was the receiving area for the 

24 process wasta that you have heard taatiiiect to 

-.-4:.0 ever tne last iew ctayo? 
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l A The neutra1i~ed process waste, yes. 

2 Q Now, let's ,explore that for a l:tinute. How do you 

3 know that that material was, in fact, neutralized? 

4 A I'd say the primary evidence that I nave, besides 

5 the statements of the managers, is the condition 

6 of the tanks or steel tanka that were residing in 

7 that basin as part of our salvage operation. 

8 Those tanks were, my understanding, they were 

9 there for the past five ye1us or longer. 

10 ~J Let's j uat hang on a second,, Mr. lljecsted. 

ll Looking at the tank, the big tank that is there, 

12 Tank 19, that's leaked out of the bottom, hasn't 

13 it? 

14 A Yea. 

15 Q And it's leaked right at the area where the liquid 

16 intersects the tank, right? 

17 A Yea. 

18 Q And you have had more than one report of pH values 

19 in there less than two, haven't you? 

20 A I don't beliave so. 

21 Q You have had reports that th1i!t pH in there han been 

22 found to be low, correct? 

.... ~ 
J.:J A Wall, that report, I think you are referring to 

24 tbe report in the Part B appllcation. 

25 Q I am referring to several things. Pirat of all, 
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12 Q 

13 

14 

15 
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18 

l9 A 
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21 Q 
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25 Q 

did ~ir. Grimmett, or aid you ask llr. Grimmatt to 

test the Pie Basin foe the pH levels? 

Yeo. 

And did be report to you the results of that 

testing? 

Yes. 

Did he tell you what color the pH paper turned? 

I aon't recall that. I do recall that he said it 

was low in pH. 

rlhat would you understand low to mean? 

Bel-ow the target, which was approximately seven. 

And you also beard Mr. Poizel testify that the 

target that he understood for the material that 

was shipped over from the process sump was five to 

seven, is that correct? 

Yes, I heard that. 

waa that on your instructions that that was his 

target? 

I believe my instructions to Poizei was actually -

neven or eight. 

And you also know that <lr. Grimmett had added a 

whole let of caustic sodium hydro~ide to that 

basin, correct? 

It was only five tons, I believe. 

Only tive tons? 
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1 A Yes. 

2 Q Did that achieve neutralization at the entire 

3 basin? 

4 A Hy understantiin•J it did, yea. 

5 Q Again, what effect would 101~ pH have on tne 

6 material that is in the bottom oi the basin? 

7 A }1ell --

a Q Tnere are let's just try this with a couple of 

. 9 questions • 

10 1\ Okay. 

l1 Q First there is chromiuu in the bottom ot the 

12 basin, correct? 

13 A I would expect so, in trace quantities. 

14 Q And that would have been a r~ault ot your placing 

15 the procesa waste from tb• pickle liquor process 

16 into tuat area, correct? 

17 A Well, it could in part, yes. 

18 Q And possibly, also, fro~ placing the ~etal 

19 hydroxide sludges from your operation into that 

20 area? 

21 A I aon't recall, as a policy, we usa that basin for 

22 tbat. purpose. 

23 Q You testified, di~n't you, that you put metal 

-··· 24 hydroxide sludges into t!lu area around Basin 19, 

•) " 
~~ you just uaid that? 
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Q 

A 

Q 

A 

0 

A 

i'lell, we are t:all~ing about which metal hydroxide 

s.l.uages? You know there was basically two types, 

one from strictly the neutralization of rain 

waters and process water while we had the 

recycling operation. And then the other was a 

possibility that in the previous operation where 

we were actu&lly treating and disposing of pickle 

liquors and other metal finishing wastes of acidic 

nature and non cyanide nature, that it was 

po.ssJ.ble til$)' could have gone into Basin 19. Now, 

as a practice, I don• t believe this li<IS used. 

But as a practice, it wasn't used, but it was 

used, .:·orrect? 

It certainly was possible it could have happened, 

yes. 

So there is chromium and there is other metals in 

the bottom of the basin, right? 

Yes, well, as a hydroxida. 

And adding acid wou1d do what to those metals? 

It would resolutize it. 

It would tend to make it mobile? 

Yes. 

So it could settle out of there ana into the 

g:ound water, correct? 

Yes. 
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I show you what baa been marked as Plaintiff's 

Exhibit 53 and ask you if you could identify that 

for me? 

I have examineci it. 

Can you identify it for me? 

It is a letter from myself to you, dated 

December 10, 1983, on Conservation Chemical of 

Illinois stationery. 

And what was the occasion of your sending that 

letter to me? 

It was tbe information that we bad received at 

that time which would recbaracterize tbe material 

in Tank 22. 

And what was tbe recbaracterization of tbat 

material? 

As the letter states, we previously tested it and 

ie indicated low PCB levels and then, in a 

subs~Juent test, it was high. 

And there is results attached to that latter? 

Yes. There is three sheets. 

Again. that's from General Testing Laboratories? 

Yes. 

And do you know i~ you receivea any other back-up 

intormation from General Testing other than these 

three letters or these three sbeata when you got 
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1 the report of the analyais that was acne? 

2 A \<lell, to fully cover your question, not back-up in 

3 the sense of your EPA procedure. I did ask the 

4 supervisor in charge ot the lab if he could 

5 explain from an analytical standpoint why he may 

6 not have found PCB'a a :few ye.ars before and then 

7 found them later. 

Q You have no reason to doubt tnat the analy&es th3.t 

9 are that were reported to you on these three 

10 pieces of paper were accurate, do you? 

11 A I have no reason to douot that. They speak for 

12 themselves. 

13 Q All right. Looking at wbat has been marked as 

Plaintiff's Exhibit 54 1 I will ask you if you will 

examine that and tell me if you can identify it 

tor me? 

17 A It is a letter from myself to you dated 

18 January 17, 1984, Conservation Chemical of 

19 Illinois stationery containing ~ number of 

20 enclosures. 

21 Q Uhat was the purpose of that letter? 

22 A The basic, the pu:poae of this is ceally to find 

23 out what the BPA had learned frorJ the work that 

they nad done on their 11elas and analysis of their 

25 
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, ... Q Another purpose ia tbe CO\"-er letter tor another 

2 set of results that you suomitted to SPA, correct? 

3 Those ~re the attachments to tbat letter? 

4 A Yes. 

5 Q All right. Att~ched as the seconu page of.that 

6 letter, is another report from General Testing 

7 Labaratori~s, right? 

8 A Yes. 

9 Q Now, this is a well sample that was tak.en near the 

10 Pie Basin, correct? 

ll A correct. 

12 Q From a well th.:.t was sunk by gpfi? 

. ··' 13 A I ass~~e so. 

14 Q Doesn't the letter say that, j.n fact, in the ticst 

15 

16 A '.l:hat ia what the letter said, altnough --

17 Q Tho letter, in fact, states that the sample tQSUlt 

ll3 that is reported here is a result of a split of a 

19 sample tbat was taten from one ot the wells that -

2.0 was --

21 A Tbat is correct. 

22 Q All right. And do you have any reason to doubt 

23 that the results that are reported 

24 there are incorrect? 

25 No .. 



1 Q I should say, ao you nave any reason to suspect 

tnat the results aren't correct? 

3 A was that & double negative? 

Q The first one was. I am trying to correct a 

5 double negative. You think these are correct 

6 results, in other woras? 

1 A For the purposes intended, yes. 

Q And the purpose intended was to get to --

A '.l'o give guidance, you know, some direction on 

10 characterizing the ground water, yes. 

ll Q In fact, it was to analyze that sample of ground 

12 water for cyanidft and chromium --

13 A It was not offered as somethin9 contorming to the 

14 regulations and the ground water monitoring, 

15 anything like that. 

16 Q It was a standard chemical test, wasn't it, to 

17 determi1;.e the presence of cyanide, chromium, 

18 and total organic halides in that sample, 

19 right? 

20 A Yas. 

21 Q A split sample means EPA gave you halt of the 

22 sample coilected, right? 

23 Yea. 

24 Q It shows, doesn't it, there is cyanide at a level 

of three point seven milligrams per lltar in that 
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sa:aple? 

Yea. 

And the chroQium was present at tiity-nine 

milligrams per liter in the sample? 

Yes. 

Nould that leed you to suspect that ,;:yanide and 

chromium had invaded the ground wate.r in or near 

the pie-shaped basin? 

Yes. 

Yes? 

Yes. 

That's the answer? Do you believe that CC!'s 

activities hav~ indeed contaminated the ground 

water under or near the site? 

Well, it ! can say contributed to cont&Qination, 

yes. 

And from your experience as a chemical engineer 

and working with chemicals· and so forth, do you 

believe that your activities contributed chromium

to the ground water under the site? 

iiii!.l.l, I would assume so, although, not necessarily 

exclusively or not absolutely, yes. 

Hould the sanul ans-v~er Oll'f.lly to cyanide? 

The cyan~de I would say, very probably, yes. 

And there would be other material& teo, right, 
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10 A 

11 Q 

12 .1\ 

l3 

14 Q 

15 

16 A 

17 Q 

lB 

n A 

21) Q 

:n 

22 A 

23 Q 

····--, 
24 

25 A 

tout were hanolea at the taci.!.ity? 

What'a cbe question? 

Tbere would be other materials that would be 

handled at the facility? 

Is that all the question? 

No, I'm finishing it up for you. Th~re would be 

other materials that you handl>Old at the f<.~cility 

that would !lave gone down into the r,:round water, 

too, right? 

That's speculation, but I would -

You are a chemical 

I would agree that the proaability of some o.f them 

getting into the ground water is thsre. 

•\nd the basin around Tan:. 22 drains uown into tha 

soil into the ground wDter, doesn't it? 

Yes. 

And you don't have a complete characteri~ation of 

what is in the soil around naain 22, do you? 

I don't believe so. 

And to a certain extent, the basin around Tank 19 

also arains down into the moil, correct? 

¥es. 

Ana the pie-shaped basin also arains down into the 

coil? 

• 
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All righ~. And you would expect that tbe mater1al 

that went into the dug cut area around Tank 20 

would also descend down into the soil, correct? 

Yes. 

Looking back at the period ot the 1970's, you were 

putting ~ateriala into Basin 19 at that point, 

weren't you? 

Not as a practice. 

But you were putting materials out there, right? 

That would, as I recall, that would have only been 

done inadvertently or against our practice or our 

procedures. 

And when did you start putting the process waste 

into Basin 19? 

That was aiter all the pumpable liquids had been 

removed from baoin or Tank 19. 

Why were the pumpable liquids removed trom 

Tank 191 

l~lly were they? 

Right:.. 

Because the tank was leaking. 

And they were placed where? 

In Tanll. 22. 

When was that done, do you know? 

r think, ~Y guess is in the late seventies. 

as 
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You don't know for sure? 

I'd have to review the record. 

could it have been in the eighties? 

I do·n' t. know. 

There has been sort of a series ot approaches on 

Conservation Chemical's part to just what kind of 

structure or creature tbe Pie Basin is, hasn't 

there been? 

rThat•s that? 

In other words, you characterized the pi!..'-allaped 

oasin as a bunch of differen:t things over the 

years, haven't you? 

Yes, sir, that's correct. 

And at first, you characterized it as a surface 

impoundment? 

No, .!.f you take the whole peJ~iod, it would nave 

been referred to as a coolin•J water pond. That 

would be the first deaignati1:m. 

You say coolin9 water pond, where would the 

cooling water have come from? 

Tbat was tbe predecessor of the refinery 

oper<ltiona. 

Did you place any cooling water in there? 

No. 

What was it called next? 

!Hi 
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.. l A Probably Just a Pie Basin. 

2 0 And after that, wnat did you refer to it as? 

3 A I believe it's, you know, in ~he discussions or 

4 the correspondence among the com1'nny personnel, i-c 

s still would be referred to as a Pie Basin. 

6 I understand that, but as far as the regulatory 

7 context that it exists, you reterred 

8 A In the regulatory context, the first designation 

9 waa a surface impoundment. 

10 0 vlhy did you designate i 1:. as a surface impoundr.lent 

ll in the first instance? 

12 A From our understanding of tbe regulacions and the 

13 descriptions, tbat uaa the closest one that would 

14 fit. 

15 Q All right. And suba~juently it changed that 

115 designation? 

17 A Yes. 

18 1.1 And you now call it a waste pile? 

19 A Yes. 

20 Q And again, that's because of youc understanding oi 

:n what the reguldtions impart? 

22 A Again, that is on tha enhancect understanding of 

23 the regulation. 

24 r 

" You still call it a waote ~1le though, corruct? 

25 A Today? 
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Yes. 

Well, I tbink tbia is what tbia suit is about. 

What do you --

I <ill\ not asking you what tlH: suit i.a about, I am 

a~king you what your un~erstanding is, whether or 

not you characterize that now in your 

understanding of the regulations as a wasta pile? 

At the present time, my understanding would not be 

called a waste pile. 

10 Q What do you think'it would be called? 

11 A -Simply the Pie Basin. 

12 Q For what reason ia that? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

My understanding is that the definitions that come 

under RCRA don't apply to something that was 

managed prior to the implementation ot the RCRA 

Regulations. 

All right. naterial that you placed in tne Pie 

nasin over che years, was that placed there for 

storage? 

No. 

It was placed there for disposal? 

Yes, 

So whatever ia in it today, you disposed of in the 

Pia BaBin, right? 

Yea. 



1 Let's look now a~ the area nrouna Tank 19. What 

2 would you characterize that as today? 

3 A It would be, I don't know. 

Q ~'i'ould you call it a surface impoundment? 

5 A I said I don't know. 

6 Q Do you understand what a surface impoundment is 

7 supposed to be? 

A Yes. 

9 Q That's a basin in which hazardous waste has been 

10 put? 

ll Yes. 

12 Q You don't think that that area would weet the 

13 definition of a surface impoundment? 

A That is the <UU!umption that I have been proceeding 

15 on, yes. 

0 I don't follow you. You say the asswilption is 

17 that it is a surface impoundment? 

18 A tlo. The presum~tion or the assumption or the 

19 understanding that I am, that is my thought 

20 process, is thAt it is not a surface impounriment. 

21 Q But --

22 A According to the definition supplied by RCP~. 

23 Q aut into that basin you have placed waste from the 

process area, correct? 

25 Neutralized waste. 
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1 Q Fully neutralized waste? 

2 A You w1sh to elcpand on that right now? 

3 Q Nell, you know, or don't you, that waste bas 

been placed over there that hasn't been fully 

5 neutralized? 

6 A I can only assume that at some point in time there 

7 .were occasions wnen it was not fully neutralized. 

But on the whole --

9 Isn't it fair to assume that--

10 A -- I believe it to be neutralized or all those 

ll tanlts would nave gone. 

12 Q Nbat'• the evidence of neutralization, sir? What 

13 would be an appropriate indication of 

neutralization, would it be a pB of savan or eight 

15 in that basin? 

16 A The evidence ot neutralization that we have is the 

17 attack or lack of attact on the vessels ~hat are 

18 lying in that basin. 

Q Well, there is one vessel lying in that basin 

20 called Tank 19? 

21 Wall, that•a positioned there, yes. 

22 Q In fact, it aits in the liquid, right? 

23 A Yes. 

Q l'l.nd would it be reasonable to uGSUiae that the 

2.5 leakage that nas come trom that tank is a result 



1 oi ~be corrosive activity of tba material that is 
v',' 

2 in the basin? 

3 A That is ona assumption. I'll point out tnat that 

4 tank bas been there throughout the history both of 

5 the refinery and our use, vbareas the two tanks 

6 I am referring to that are lying there had 

7 probably only been chere since the late seventies 

8 or oarly eighties. 

9 0 Well, relatively speaking, how long have •rank 19 

ll) and Tank 22 been there? About tne same time? 

ll 11y recollection fror.: conversations with the iorraer 

12 reiinery people is that Tank 19 was built sometime 

13 betore Tank 22, but I aon't know tbe relative 

14 da tea. 

15 Q You say 11 was put there before 22? 

16 A Yes. 

17 Q And do you know if Tank 19 sat in liquid when 

18 Leonard Refinery van running tno operation? 

19 l• I don' t know. 

20 Q But you do know th.:tt you iHl'.i'e adde<.l material to 

21 that basin, correct? 

.,? 
~-

23 Q And you do know that ~Jr. Griuuaett tool' pll samples 

24 ot that, tests of th~t, with pU paper and lt 

25 tested lol>? 
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24 

25 
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Q 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

And you know that it's happened on more than one 

occasion, right? 

Yes. 

And you had a report from Mr. Poize! that was 

Mr. Rundio referred to as a phantboa spill of acid 

material ~n that araa, correct? 

Yea, that's correct. 

And you would expect tbat that discharge of acid 

material is, in fact, untreated waste that came 

out of the process sump, correct? 

Well, I don't believe he said that it came from 

the process sump. 

Based on -- based on testimony you heard about the 

color being green and Hr. Poizel'a speculations 

that it came from the process s~~p. do you have 

any reason to disagree with th~t? 

Yes. 

Where elae could it come from? 

It !a a remote possibility but it's, I ~ strictly 

speculating at this time, it could have been, say, 

out of a tank truck, somebody let there, blew out 

their hose there. or actually going back into the 

seventies, we had some --

We are not talking abou~ seventies, we are talking 
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A 

Q 

A 

Q 

A 

Q 

A 

0 

A 

Q 

A 

Q 

,, . 

aoout this particular incident. 

I am speculating, I am referring to an incident--

11m referring to an incident that occurred 

sometime when Mr. Poizel was tbe manager of the 

plant, all ri9ht? 

Okay. 

How likely is it that a tanker ctischarged its 

contents into that pond? 

I didn't say its contents, I said blew out a hose. 

Would that material be ferrous chloride? 

From the description, gr$en would be tne color of 

ferrous chloride. 

That's a listed hazardous waste, isn't it? 

Yes. 

Is it your understanding that the liquid that 

comes out of the process sump is also listed as a 

hazardous wasta? 

No, it is not. 

i'ihy not? 

The primary material besides rain water that would 

go into the process sump is the gla.nd water which 

could be contaminated trorn pumps in the proceaa or 

pumping of proauct. The actual pumping oi a 

pickle liquor was very small comparea to tnese 

other two tioes the punps were ln serv,;.ce. 



1 Q You nave_ heard testimony, haven't; you, that the 

2 material that came out of the glan~ was not 

.3 necessarily water, and in tact, farroua chloride 

or other miilteriala would go right through tbe pump 

5 and come out on occasion ana also there were leaks 

6 and spills of material that went into that process 

7 sump? 

a A Yes. 

9 Q And clo you know what tlHl regulatory context is or 

10 conaequence is of mixing a non hazardous waate 

11 witn a hazardous •.taste? 

12 A Well, that's something that I cton't tot4lly 

understand. I feel like ultimately there baa to 

be a limit to that definition, you see? That ia, 

15 a pe1:son cannot -- the Wl:l.Y I interpret that 

particular regulation, is that a person cannot 

17 deliberately dilute a hazardous waste thinking 

18 he's going to make it non-ha::ardous by dilution. 

Q wasn't tbat, in fact, what you we~e doing at the -

20 .tacilH:i·es? 

A Well, to finish, Dut on the ather hand, there baa 

to ba a limit sometime in that particular 

23 interpretation of that regulation. 

so, in other worao, you think that the regulation 

25 doe an • t apply' to you by vir tuc of the fact tJ.1at 
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i'OU put a lot ot water in or m~.tybe put a lot ot 

water in --
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Let me go back. You see, the, first o£ ~ll, under --

HR. RUNOIO; I guess I don't-- let me 

object to the testimony unless counsel i$ going to 

concede that the Company's understanding ot_what 

was or was not a hazardous waste has some 

relevancy in tho ultimate determination of tili s 

case. If they are going to solicit this testimony 

and then argue that it doesn't matter wh&t tne 

Company thought or felt, then I would say this 

information is irrelevant, and I tnink counsel 

should let us know which way he is going to go 

rathec than waste our time getting in a lot of 

information that he is ultimately going to say it 

doesn't wa.tter. 

THE COURT: l'ihere aril IHl going with it 1 

Nr. Mc?hec? 

MR. MCPHEE: I don't agree at all with 

Hr. Rundio's characterization. I don't. see any 

wa:r· that tha plaintiff ia bound by Btaternent!l that 

Rr. Bjerated makes but I think it is important for 

the Court to understand how tne chemical, 

Conservation Che~ical of Illinois Company 

understood tha regulations and how it applieo 
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11 

12 

13 A 

H Q 

15 A 

16 Q 

17 

Hl 

19 A 

20 

21 Q 

22 A 

23 Q 

24 

25 

them. 

THE COURT; I am not sure what the last 

question was, because Mr. Bjersted has been going 

on and you have been letting him wander. l~hy 

don't you ask your next question? 

Tbe last question you tJere talking about 

was the mixture of the gland and how it might leak 

but that was several minutes ago. 

MR. MCPUEE; 

Mr. Bjersted, you held insurance, didn't you, for 

the facility? Various kinds of insuranc~ 

policies? 

Yes. 

Did you have environmental insurance? 

As it's currently defined, I don't believe so. 

Did you have insurance policies that were required 

by the, your understanding of tne regulations, 

Resource Conservation Recovery Act Regulations? 

Up until recently, I believe we since have not 

oeen able to secure it. 

Tnoae policies were canceled? 

Canceled or not renewed. 

Okay. But, in the past, you had insurance -- let 

me skip back a ~econd. 

Just going back to the Pie Basin for a 
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10 Q 

11 A 

12 

13 Q 

15 

16 A 

17 

18 
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20 

22 

23 

24 Q 

winute, do you know when or over what period of 

time the waste was placed in the Pie Uasin? I'm 

sorry to skip around like this, I just want to 

make sure I cov~r all the bases. 

What period waste was 

was it placed in the Pie Basin after 1970? 

After 1970? 

Yes. 

In the seventies, early to mid seventies. 

Up until 1975 or 1 76? 

I couldn't give you a procise date, but, as I 

recall, the early and mid seventies. 

Have you got any, let's :aee. Do you have any 

communications with insurance companies about thia 

part1cular litigation? 

Yes. 

And can you describe for us what those 

communications have consist:ed of? 

Basically, well, it is ~ letter sent to all 

carriers that we have had over our history, 

stating the complaint that the EPA tiled and also 

the action that the State of Indiana, the Board of 

Heal t.h filed. 

Is it a aemand on the insurers --

NR. RUNDIO: Let ce object. We are not 
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1 going anywhere with thia. 

... .. TBB COURT; ! tail to see now it'a 

3 relevant to a closure plan. 

4 RR. NCPBEB: One of the issues I expect 

5 to be raised by defense J:iere ;;.s that there isn't a 

6 lot of money in the pot 4nd I would like to 

7 estaolish there are suffici.ent resources here for 

a work to be aone and the possibility of resources 

9 for --

10 THE COURT: If it raises a defense, you have 

11 your rebuttal. I don• t see how it's relevant now. 

12 Objection sustained. 

13 HR. MCPHEE 1 

14 Q I will show you wnat' s been mark;;,~ as Plaintitf' s 

15 Exhibit 55, and ask you if you c•n identify that 

16 for me, please? 

17 .ft. las, it is an original letter from a Mr. Dale 

18 ChaJ?Illan on Conservation Chemical ct Illinois 

19 stationery, to a James Pankanin, u.s. EPA 

20 Region 5, July 2nu, 1931. 

21 Q Ia that a cover letter to --

22 11. It's a cover letter for an 'Sl closure plan. 

23 Q Hho is l·1r. cnapman? 

24 A Ua was the plant manager at the time. 

2.5 Q Did you discuss this closure plan witb him? 


